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PREFACE 


Business may be defined as that which occupies the time, 
attention and labor of men for the purpose of a livelihood 
or profit. Business Law treats of those legal principles ap- 
plicable to persons engaged in business. A knowledge of 
the fundamentals of Business Law is of great value not only 
in enabling its possessor to conduct his business dealings and 
his correspondence and to prepare his agreements in con- 
formity with the law, but also to assist him in avoiding 
being taken advantage of by those with whom he deals. 

The object of this book is to set forth clearly and con- 
cisely those fundamental principles upon which is built the 
superstructure of Business Law. In order to make clear 
such principles and at the same time to impress them upon 
the reader’s mind in a practical as well as in a theoretic 
manner concrete illustrations have been used, some of which 
are synopses of, and excerpts from, the leading cases de- 
cided in Great Britain and the United States. 

At the end of each chapter a number of carefully pre- 
pared questions have been given referring to the subject- 
matter of the text preceding. Some of the hypothetical 
cases have been chosen from actual decisions of the Courts 
of Last Resort. The reader should endeavor to work out 
the answers to each of the questions. By so doing he will 
gain a more accurate knowledge of the principles set forth. 
Likewise, by applying such principles to concrete cases, he 
will train his mind to solve his own difficulties. 

A number of legal forms have been given in connection 
with the various subjects. If the reader has occasion to 
prepare documents of like character, he may adapt the forms 
to his own use, but he should be careful not to follow the 
forms slavishly. In order that the reader may have no difh- 
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culty to understand all the technical terms used, whenever a 
word or expression appears for the first time, it has been de- 
fined either in the text or in an accompanying foot-note. 
Foot-notes containing written matter have been marked and 
referred to by numbers. Foot-notes containing references 
and authorities only have been marked and referred to by 
letters. 

The customary method of citing legal authorities has been 
used in this work. The following four illustrations will ex- 
plain: : 

1. Norrington v. Wright, 115 U.S. 188. 

This indicates that the case of Norrington versus Wright, 
reported in the 115th volume of the United States Supreme 
Court Reports, beginning page 188, is the authority for the 
rule announced in the text. 

2. Shelton v. Ellis, 70 Ga. 297. 

Similarly, this refers the student to the case of Shelton 
versus Ellis, reported in the 70th volume of the reports of 
the Supreme Court of Georgia, beginning on page 297. 

3. Robinson on Elementary Law, § 1. 

This calls attention to Section one of Robinson’s work on 
Elementary Law. 

4. Cf. Bishop on Contracts, J 715. 

Cf.— compare — refers the reader to section seven hun- 
dred fifteen of Bishop’s work on Contracts; but also indi- 
cates that the statement in the text is not entirely harmon- 
ious with that in the section of the reference work. 
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§ 1. Broad Signification of the Term “ Law.”— Broadly 
speaking, law is a body of rules of conduct prescribed by 


competent authority. Such authority must exist, for with- 
I7 
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out it we should have a body of requests prayed for, rather 
than a body of rules prescribed or laid down. 

§ 2. Restricted Use of the Term.—In the more re- 
stricted signification in which the term “‘ Law” is used in 
connection with the governing of a state or collection of 
states, law is a body of rules of civil conduct,” prescribed by a 
competent political authority,? commanding what is neces- 
sary to, and forbidding what is inconsistent with the peace 
and order of society.*. In this narrower application of the 
term, in order to have law we must have competent political 
authority. But the expression “‘ political authority ” is not 
used in its popular signification but rather in a technical 
sense, namely, to denote the law-making power of the state. 

§ 3. Classification of Law.— Viewed from this stand- 
point, law is either International or Municipal: Interna- 
tional when the competent political authority is a collection 
of foreign states; Municipal, when the competent political 
authority exists within the state. So International Law may 
be defined as a body of rules of civil conduct which are pre- 
scribed by the common consent of the civilized nations and 
which regulate their intercourse with one another. And 
Municipal Law is that body of rules of civil conduct, pre- 
scribed by competent political authority within a state, which 
regulates the intercourse of the state with its inhabitants and 
of those inhabitants with one another.” 


(1) Blackstone defines law in its broadest sense to be a rule of action. 
Blackstone’s Commentaries, * 38-44. 

(2) The phrase “civil conduct” is used in contradistinction to the phrase 
“moral conduct.” Civil conduct means one’s behavior or mode of conduct 
with regard to a state or collection of states. A person’s moral conduct 
may be very imperfect, yet his civil conduct be unimpeachable. 

(3) The expression “prescribed by competent political authority” has 
been used rather than the expression “prescribed by the supreme power 
in a state,” inasmuch as in the United States the law-making power is only 
one of the three co-ordinate branches of the government, which are: legis- 
lative, judicial, and executive. The student’s attention is called to this, inas- 
much as “prescribed by the supreme power in a state” is very frequently 
used. 

(a) Robinson on Elementary Law, § 1. 

(b) Robinson on Elementary Law, § 2. 
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§ 4. Classification of Municipal Law.— Municipal Law 
may be classified as Federal or State Law, Written or Un- 
written Law, Civil or Criminal Law, and Equity and Ad- 
miralty Jurisprudence. 

§ 5. Federal and State Law.— Federal Law is pre- 
scribed by the Federal government; State Law, by a State * 
government. 

§ 6. Written and Unwritten Law.— The classification 
of Municipal Law into Written and Unwritten Law should 
be carefully noted by the student. The definite establish- 
ment of a legal rule may be brought about by its being em- 
bodied in any one or more of the following: (1) the Con- 
stitution of the United States or of a state, (2) the treaties 
of the United States, (3) the statutes of the United States 
or of a particular state, (4) the charters and local ordinances 
of a city or town, and (5) the decisions of the courts of 
last resort.® 

The Written Law (lex scripta) within a state comprises 
(1) the Constitution of the United States and of the State, 
(2) the treaties of the United States, (3) the acts of Con- 
gress, (4) the statutes of the state legislatures, and (5) the 
local charters and ordinances.© The Unwritten Law (lex 
non scripta), sometimes called the Common Law, in the 
original signification of the term, meant those principles of 
law which were of equal application in all parts of England, 
that is, common to all, as distinguished from local law. 
In the narrower and more technical sense, however, the 
Unwritten or Common Law in any of the states of the 
United States comprises, first, the body of rules which are 
evidenced by the decisions of the Courts of Last Resort, 
and, second, the law derived from England that is not re- 
pugnant to the spirit of our government or to the publit 
policy of the particular state where the question arises. 


(4) The term “State” as used hereafter throughout this course, unless 
otherwise specified, means any one of the United States. 

(s) The expression “Court of Last Resort” means the highest court to 
which a given controversy may ordinarily be carried. 

(c) Sullivan on American Business Law, § 2. 
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That portion of the Common Law, which consists in the 
body of rules evidenced by decisions of the Courts of Last 
Resort, is being constantly increased. It is the dynamic 
part of the law. Almost daily the appellate courts are ren- 
dering decisions involving controversies not previously de- 
cided by them. It must be stated that, notwithstanding the 
doctrine of stare decisis — which means, ‘‘ let the rule re- 
main as it has been established by previous decisions ’—, the 
Courts of Last Resort, on occasions, do reverse their pre- 
vious rulings; and then the new rule becomes the precedent 
and a part of the Common Law, and the old rule becomes in- 
operative. 

Often there is no decision of a Court of Last Resort to 
act as a precedent for a lower court. In that event, if a 
given controversy is decided by the lower court, which is a 
Court of Record,® then the ruling of that Court will be 
considered a precedent for its own future guidance until 
such ruling is reversed by a higher court. 


EXAMPLE: 


Allen entered into a contract with Baker to ship Baker “ about” 
1,000 tons of steel every month for one year. In January, Allen 
shipped 800 tons; in February, 700 tons; in March, 900 tons. 
Baker refused to accept any more steel, giving as his reason that Allen 
had breached his contract in that he had not shipped ‘‘ about ”’ 1,000 
tons of steel per month. Allen contended that he had complied 
with the terms of his contract. ‘The decision in this case would 
hinge on the construction of the word “ about.” 

Now, if these parties were unable to settle this controversy, they 
would submit their difficulty in due form to a court for decision. If 
there was no precedent to follow, that is, no previous decision of a 
Court of Last Resort bearing on the same or a similar question, the 
court to which the controversy was submitted would, after examining 


(6) A “Court of Record” is a court wherein “the acts and judicial 
proceedings are enrolled on parchment or paper for a perpetual memorial 
and testimony and which has power to fine and imprison for contempt of 
its authority.” Justice of the Peace Courts are not Courts of Record, but 
Circuit Courts and the higher tribunals of the states are Courts of Record. 
The United States District Courts and higher tribunals are also Courts of 
Record.— Black’s Law Dictionary: Courts of Record. 


LAW IN GENERAL 5 


the facts in the case and hearing the arguments of both parties, reach 
a definite conclusion and hand down a decision on the question. 
If the parties were dissatisfied, they might, through proper proceed- 
ings, have such a case submitted to a higher tribunal, until, finally 
the case would come under the cognizance of the Court of Last Resort 
for that state. That court would either affirm or disaffrm the de- 
cision of the lower courts. The rule as to the interpretation of the 
word “about”? would then be definitely established in that jurisdic- 
tion; i. e., it would be a rule evidenced by a decision of a Court of 
Last Resort, and would, therefore, be a part of the Common Law. 


But these decisions of Courts of Last Resort form but 
one portion of the technical Common Law of the various 
states. The other part is said to consist of the Unwritten 
or Common Law derived from England,’ that is, rules evi- 
denced by the decisions of the English Courts of Last Re- 
sort, and of statutes and acts of Parliament of a general 
nature and not local to England, made prior to the Ameri- 
can Revolution (or, in some states, prior to the fourth year 
of the reign of James I; i. e., 1607) which Common Law 
and statutes are not repugnant to, or inconsistent with the 
Constitution of the United States, the constitution of the 
particular state in question, or the statutes in force for the 
time being in such a state.* 

§ 7. Civil and Criminal Law.— The term “ Civil Law” 
is generally used to designate the Roman jurisprudence, Jus 
Civile Romanorum.* In the more restricted meaning of 
the term it designates the private rights and remedies of 
men as members of the community.‘ 

Wrongs may be committed either against an individual 
or against society at large. In its restricted meaning, 

(7) “In this country the Common Law of England has been adopted 
as the basis of our jurisprudence in all the states except Louisiana, which 
has the Civil or Roman Law. Many of the most valued principles of the 
(English) Common Law have been embodied in the Constitution of the 
United States and the constitutions of the several states.”— Bouvier’s Law 
Dictionary: Common Law. 

(d) Cf. Revised Statutes Mo.: 1909, § 8047. 

(e) Bouvier’s Law Dictionary: Civil Law. 

(f) Bouvier’s Law Dictionary: Civil Law. 
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‘Civil Law,” is used in contrast to the expression “ Crim- 
inal Law,” which latter branch of Jurisprudence treats of 
those wrongs that the government notices as injurious to 
the public, and punishes in its own name in what is called a 
criminal proceeding.® 


EXAMPLES: 


1. Allen entered into a contract with Baker to work for Baker for 
one month. After working one week, Allen, without cause, re- 
pudiated his contract. Baker might then sue Allen for breach of 
contract. This would be an action ® for the recovery of compensation 
for the infraction of a private right. 

This case illustrates a wrong against an individual. Such a wrong 
will go unpunished unless the one injured brings an action through 
the proper court for redress. Society has not deemed it wise to in- 
terfere with the relationship of Allen and Baker in this case, but 
has left the matter entirely to the injured person. ‘To do otherwise 
would be to interfere needlessly with individual freedom. 

2. On the other hand suppose that Allen met Baker on the street 
and murdered Baker. Here is a wrong against an individual quite 
as much as in the first case; but it is a wrong which is a far more ex- 
tensive interference with the peace and safety of society at large. 
This interference is of such a nature that society has deemed it pru- 
dent to take cognizance of the offense and to prosecute it in the name 
of society, against which the offense was committed. In this case, 
Allen’s act is a crime, a wrong which the government notices as 
injurious to the public. Allen would be arrested and later tried for 
the offense of murder, in a proceeding brought in the name of the 
state by some representative thereof. Such representatives are called, 


in some places, Prosecuting Attorneys, in others, Circuit Attorneys, 
etc. 


The difference between civil and criminal offenses is the 
difference between offenses committed against an individual 


(8) An action is a proceeding before a court of justice on the part of a 
state or of some person against either a state or another person. It is brought 
to enforce a right, recover damages for the infringement thereof, or to pun- 
ish a person for a wrong done. The proceeding must take place before a 
court of justice in a manner prescribed by law. The person or party 
instituting the proceeding is called the plaintiff; the person or party against 
whom the action is brought is termed the defendant. 

(g) Bishop’s New Criminal Law (Eighth Edition), § 32. 
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and offenses committed against the state. In the former 
case, there is no prosecution of the offender unless it be at 
. the option of the offended party. In the latter, there is a 
' prosecution of the offender, not directly by the one injured, 
but by society at large, which takes up the cause of the one 
injured to prevent similar conduct on the part of other mem- 
bers of the community. 

§ 8. Equity Jurisprudence.— In the broadest significa- 
tion in which the term ‘‘ Equity” is used, it denotes the 
spirit and the habit of fairness and honest dealing, which 
ought to regulate the intercourse of all individuals. “It 
is therefore the synonym of natural right. But in this sense 
its obligation is ethical rather than jural, and its discussion 
belongs to the sphere of morals.”’" It is grounded in the 
precepts of the conscience, not in any sanction of positive 
rules of action laid down with authority. And in a some- 
what more restricted sense, yet along the same lines of think- 
ing, the word “ Equity” denotes equal and impartial justice 
administered between persons whose rights and claims are 
in conflict. The equal justice spoken of is ascertained, how- 
ever, by natural reason or ethical insight and is entirely in- 
dependent of formulated rules laid down with authority. 

But in the purely technical signification in which the term 
“equity”? is used, it has reference to an entire complex 
system of jurisprudence — well-settled and well-understood 
rules, principles, and precedents — administered by courts 
both in England and in the United States. It is ‘‘a system 
of jurisprudence collateral to and in some respects independ- 
ent of ‘law,’ properly so called, the object of which is to 
render the administration of justice more complete, by af- 
fording relief where the courts of law are incompetent to 
give it, or incompetent to give it with effect, or by exercising 
certain branches of jurisdiction independently of them. 
This is Equity in its proper modern sense; an elaborate sys- 
tem of rules and procedure administered in many states by 
distinct tribunals (termed ‘ Courts of Chancery’) and with 
exclusive jurisdiction over certain subjects. It is ‘still dis- 


(h) Black’s Law Dictionary: Equity. 
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tinguished by its original and animating principle that no 
right shall be without an adequate remedy,’ and its doctrines 
are founded upon the same basis of natural justice; but its 
action has become systematized, deprived of any loose and 
arbitrary character which might once have belonged to it, 
and as carefully regulated by fixed rules and precedents as 
the law itself.” ' 

It has been said that Courts of Equity had their origin as 
far back as the Curia Regis, the great court in which the 
king, assisted by his council, administered justice. And this 
may well be true, yet the system as we know it took definite 
shape in, and was administered by, the High Court of 
Chancery of England in the exercise of its extraordinary 
jurisdiction.® 

In order to understand Equity one must know something 
of the history of the great law courts of England and of 
the High Court of Chancery. The three great law courts 
were the Exchequer, Common Pleas, and King’s Bench. In 
order to bring a suit in any one of these, it was necessary 
to get what was called an originating writ out of Chancery, 
—the Chancellor’s * office. These writs soon came to 
have a rigid form and were granted only in certain definite 
cases. In all other cases, a petitioner was without remedy 
except that he had his appeal to the King, who was consid- 
ered the fountain of all justice. These appeals, however, 
were not handed to the King in person, but were given to 
his secretary, the Chancellor, who issued a subpoena — an 
order to appear — to the opposite party. [hese cases were 
then heard by the King and his council and were decided 
according to the principles of natural justice. Gradually, 
however, so many of these appeals were presented that the 


(9) Inasmuch as the High Court of Chancery also had an ordinary juris- 
diction which had nothing to do with the subject of Equity, the word “ extraor- 
dinary” is very essential in this definition— Bispham on Equity, § 1. 

(10) “The Chancellor was the secretary of the king, and probably 
acted as secretary of the council. From his office, the Chancery, issued the 
writs which authorized suitors to bring their plaints before the king’s courts.” 
— Bispham on Equity, § 5. 

(i) Black’s Law Dictionary: Equity, quoting Burrill. 
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King was unable to dispose of them. The cases were then 
heard and decided by the Chancellor acting for the King. 
Finally, these appeals were made directly to the Chancellor 
and thus the Court of Chancery grew into existence. ‘‘ Re- 
lief was afforded upon these petitions only in those cases 
wherein the (great) law courts either could give no redress 
at all, or could give no adequate redress; and, while in some 
of these cases the necessity for the interference of a Chancel- 
lor has passed away, in others the principles then enforced 
have furnished the foundation upon which the modern juris- 
diction of Courts of Equity has been built.” ? 

Thus we see that this system of jurisprudence arose and 
grew largely because of the rigidity of the Common Law, 


and the inability of the Common Law Courts to grant ade- 


quate relief. Several maxims were adopted as a basis on 
which to work, such as, ‘‘ Equity will suffer no right to be 
without a remedy,” “ Equity delights to do complete jus- 
tice,’ etc. At first this seemed to be an ideal system but 
the rules of Equity have gradually become more and more 
rigid. As the system exists today, there are certain Equi- 
table Titles, Rights, and Remedies, and, although it is said 
that ‘‘ there is no (equitable) right without a remedy ’”’ yet 
the courts of Equity are loath to depart from the fixed rules 
to invent a new remedy. 


EXAMPLES: 


1. Equitable Title— Allen gave his agent, Baker, $3,000 and 
directed Baker to buy a house from Carter. Baker was specifically 
instructed by Allen to have the deed made to Allen, but Baker dis- 
obeyed and had the deed made to himself. In law Allen would have 
no title; but, in Equity, Allen has the Equitable Title and is en- 
titled to the rents and profits, while Baker has no rights whatever 
in the property. A Court of Equity will compel Baker to pay over 
these rents and profits. 

2. Equitable Remedy.— Allen owned an acre of ground on which 
were standing large, valuable oak trees. Baker unlawfully entered 
Allen’s ground and began to chop down Allen’s trees. Allen did 
not care to wait until his trees were ruined and then be obliged to 


(j) Bispham on Equity, § 9. 
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sue Baker, because, first, Allen valued the trees aside from the 
money worth, and, second, Baker was financially insolvent. In this 
case, Allen might immediately get an injunction from a Court of 
Equity restraining Baker from cutting down the trees. (Only 
Courts of Equity can issue injunctions. If a party violates an in- 
junction, the court may imprison or fine the offender.) 


It is necessary for the student to have this brief outline 
of the origin and history of Equity, inasmuch as the prin- 
ciples and practice of the High Court of Chancery in the ad- 
ministration.of this branch of jurisprudence, have been fol- 
lowed both in the Federal and in the State Courts of the 
United States. In some of the states,!! separate courts of 
Chancery, or Equity exist. In other states,1? Chancery 
powers are exercised by judges of the Common Law Courts, 
but according to the course and practice of the Courts of 
Chancery. In all other states * the distinction between ac- 
tions at law and suits in equity has been abolished, but certain 
equitable remedies are still administered under the statutory 
form of the civil action.73 

§ 9. Admiralty Jurisprudence.— Admiralty Jurispru- 
dence embraces that body of rules which deals with mari- 
time contracts, torts, injuries, or offenses.’ 


EXAMPLES: 


1. Allen, a sailor on a ship sailing from Galveston, Texas, to 
Tampa, Florida, assaulted and badly injured Baker, a passenger on 
that ship. This is properly a case for admiralty jurisdiction. 

2. There was a war between the United States and Japan. 
Two United States vessels jointly attacked and captured a ship 
laden with Japanese supplies. Both United States vessels claimed 


(11) The list includes Alabama, Delaware, Kentucky, Mississippi, New 
Jersey, Tennessee.— Bispham on Equity, § 15. 

(12) These States are Arkansas, Colorado, Connecticut, Florida, Illinois, 
Maryland, Massachusetts, Michigan, New Hampshire, North Carolina, North 
Dakota, Oregon, Pennsylvania, Rhode Island, South Dakota, Texas, Vermont, 
Virginia, Washington, West Virginia— Bispham on Equity, § 15. 

(13) The student’s attention will be directed from time to time, when 
the occasion presents itself, to equitable remedies. 

(k) Bispham on Equity, § 15. 

(1) Black’s Law Dictionary: Admiralty. 
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the ship as a prize. This is also properly a case for admiralty juris- 
diction. 

. 3. Two ships owned by United States citizens collided in New 
“York harbor. Each vessel maintained that the other was respon- 
sible for the collision. This is an admiralty case. 


State courts have no admiralty jurisdiction. In Article 
3, Section 3, of the Constitution of the United States, ad- 
miralty jurisdiction is conferred exclusively upon the United 
States Courts. ‘‘ The admiralty jurisdiction of the United 
States extends to the navigable rivers of the United States, 
whether tidal or not, the lakes, and the waters including 
them.” 

§ ro. Commerce.— We have discussed the various clas- 
sifications of Municipal Law. Let us now consider briefly 
the subject of Commerce.1* Commerce is a term of large 
import. It includes not only transactions involving the sale 
and exchange of commodities, but it also embraces naviga- 
tion, communication, traffic, the transit of persons, and the 
transmission of messages by telegraph in any and all its 
forms, including the transportation, purchase, sale, and ex- 
change of commodities, between the citizens of our country 
and the citizens or subjects of other countries, and between 
the citizens of different states.” 

§ 11. Business Law.— Bearing in mind this explana- 
tion of the subject of commerce, it must be noted that Com- 
mercial Law or Business Law is not a separate branch of 
jurisprudence. It may be said to be any branch of the law, 
applied to persons engaged in commerce. It includes not 
only the relations between persons, but also those between 
the state and the individual. ‘‘ As the subjects in which 
Commercial Law, even as administered in any one country, 
has to deal, are dispersed throughout the globe, it results that 


(14) “The various agreements which have for their purpose the facili- 
tating of the exchange of the products of the earth or the industry of man 
with an intent to realize a profit” constitute commerce.— Black’s Law Dic- 
tionary: Commerce. 

(m) Bouvier’s Law Dictionary: Admiralty. 

(n) Welton v. The State of Mo., 91 U. S. 275. 
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Commercial Law is less local and more cosmopolitan in its 
character than any other great branch of Municipal Law.” ° 


QUESTIONS 


I. Define the term ‘‘ Law”? as used in connection with 
the governing of a state. 

II. Define the following terms: municipal law, courts 
of last resort, civil law, commercial law and 
equity. 

III. What two valid legal meanings has the term ‘‘ Com- 
mon Law”? Which meaning in your judgment 
is the broader of the two? 

IV. What is the meaning of the expression “ Stare De- 
Gusts 2, 

V. Is the term “ Equity’ synonymous with the word 
“right,” or does it have a technical meaning? 

VI. Through what tribunals is equity administered? 

VII. What were the three great Common Law courts? 

VIII. What is commerce? 

IX. Discuss the term ‘‘ Common Law’ 
to your own experience. 

X. Give an original illustration of an admiralty case. 
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§ 12. Introduction.— Before considering the subject of 
contracts it may be well to discuss very briefly the subject of 
torts and to differentiate between a breach of contract 1 and 
a tort, and between a tort anda crime.? 

§ 13. Derivation and Definition— The word “ tort” 
is derived from the French word tort, a wrong, which, in 
turn, is derived from the Latin tortus, the past participle of 
torquere, to twist. As used in law, a tort is any wrong, not 


(1) A breach of contract consists in the violation of the terms of a con- 
tract. 

(2) A crime is an act or omission which has been declared by the gen- 
eral law of the State to be a public offense and for which a specific punish- 
ment has been affixed. : 


15 
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arising out of breach of contract, for which a private action 
for damages may be maintained.* 

§ 14. Torts and Breaches of Contract.— A tort is sim- 
ilar to a breach of contract in that both are private acts. 
For the purpose of this work, it is sufficient to say that torts 
differ from breaches of contract in that, first, torts usually 
involve the wilful or negligent injury to the person or prop- 
erty of another and, secondly, certain of the classes 
of persons, who may avoid their contracts without being 
obliged to answer in damages therefor, are nevertheless usu- 
ally liable for their torts. 


EXAMPLES: 


1. Allen, without cause and in anger, wilfully struck Baker in the 
face and injured him. This is the tort of assault and battery. 

2. Allen negligently drove his automobile over Baker. This is 
also a tort. 

3. Allen, a boy of 16 years, agreed to buy a gold mine for $50,000. 
When the deed to the mine was offered, Allen refused to accept it. 
Allen is not liable for his breach of contract. He may plead his 
infancy as a defense. (An infant is one who has not yet reached the 
age prescribed by law for his majority.) 

4. Allen, a boy of six years, unlawfully entered Baker’s premises 
and broke down and destroyed the shrubbery and flowers. Allen is 
liable for this tort. He may not plead infancy as a defense in tort 
cases. Hutching v. Engel, 17 Wis. 230. 


§ 15. Torts and Crimes.— A tort is similar to a crime 
in that it infringes the same right; i. e., interferes with the 
absolute or relative rights of some other member of society.® 

Torts differ from crimes in that the specific wrongful in- 
tent necessary for a crime, is almost never necessary for a 
tort. When an action is instituted by a private individual 
who is trying to recover money damages for an injury done 
him, the action is said to be a civil proceeding based on a 
tort. On the other hand, if the State is bringing an action 
to punish an individual for a wrong, then the action is said 


(a) Bouvier’s Law Dictionary: Torts. 
(3) The absolute rights are the rights of (1) personal security, (2) 
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to be a criminal proceeding based on the crime. It must be 
noted, however, that not every wrongful act is both a tort 
and a crime. It often is the one or the other. But the 
‘same act may be both a public and a private wrong and, in 
such a case, the act would be both a crime and a tort. 


EXAMPLES: 


1. Allen bought a book from Baker. It developed later on, that 
this book had been stolen by Baker from Carter. But at the time 
Allen bought the book, he had neither any information nor any 
suspicion that Baker had stolen the book. Allen would not be lia- 


personal liberty, and (3) private property. The relative rights are (1) 
public and (2) private. They are classified as follows: 


Rights Infringed by the following torts: 
iteusoccras cate Seer Assault 
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ble criminally. But he would be liable to Carter in a private action 
for damages for the tort. The particular tort here mentioned is 
called “ conversion.” 

2. Allen assaulted Baker on a public street. This wrong is 
both a crime and a tort. Allen might be arrested and tried in an ac- 
tion brought by the State in the name of the State. Baker might also 
sue Allen for the Assault. 


§ 16. Test of a Tort. The test of a tort is whether 
there has been (1) a wrongful act or omission (injuria) 
by one person (2) which has infringed a right of another 
person to his actual or legal damage (damnum). 

§ 17. Malfeasance, Misfeasance, and Nonfeasance.— 
The ways in which one may become liable in an action for 
tort are the following: 

1. By actually doing, to the prejudice of another, some- 
thing one ought not to do (malfeasance). 

2. By doing something one may rightfully do, but 
wrongfully or negligently doing it by such means or at such 
time or in such manner that another is injured (misfea- 
sance ). 

3. By neglecting to do something which one ought to 
do, whereby another suffers an injury (nonfeasance).” 


EXAMPLES: 


1. Allen, while plowing, brought his horse and plow on Baker’s 
land without Baker’s permission. ‘The horse trampled down corn 
and did other damage. Baker might recover from Allen. (Malfea- 
sance.) Hatch v. Donnell, 74 Me. 163. 

2. Allen, who kept a reservoir of water on his land, negligently 
permitted the water to escape from the reservoir, thereby flooding 
Baker’s land. Allen had the right to keep water on his premises in 
a reservoir if he so desired. But if, through his negligence in con- 
structing or maintaining the reservoir, the water escaped and flooded 
Baker’s land to Baker’s detriment, Allen would have to answer in 
damages to Baker. (Misfeasance.) Chase’s Cases on Torts, citing 
Marshall v. Wellwood, 38 New Jersey Law 339 and notes. 

3. A statute of a state required railroads to build fences along 
the right of way. <A railroad neglected to do this duty. Some 


(b) Cooley on Torts, § 60. 
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cattle strayed out on the track, fell in an excavation between the 
tracks and were hurt. The railroad was liable for the injury be- 
cause of failure to do its duty. (Nonfeasance.) Chapter XX, 
“Cooley on Torts, and cases cited. 


§ 18. Conclusion.— In view of the purposes and scope 
of this work, no further attention will be given to the sub- 
ject of torts except to quote the following lengthy passage 
from Cooley on Torts. This quotation will emphasize one 

of the important distinctions between breaches of contracts 
and torts, and between torts and crimes. 

“The rules of law respecting the capacity to form con- 
tract relations, and the consequent liability for failure to 
observe such as are entered into, are in the main very pre- 
cise and definite. Leaving out of view a few exceptional 
cases, and speaking generally, it may be said that one is not 
authorized to deal with others on the footing of contract,” 
(unless he has reached his majority) ‘‘ and that he cannot 
make the most simple agreement, or enter into the most 
ordinary legal obligation a day earlier. Neither can he 
enter into contracts if he is unsound in mind; but his care and 
protection, and the making of contracts therefor must de- 
volve upon others. The rules of law on this subject have 
in view the protection of classes supposed, from their im- 
maturity and weakness, (to be) incapable of fully protect- 
ing themselves; and though to some extent they are neces- 
sarily arbitrary, they are not, because of that quality, a hard- 
ship or grievance to those whom they preclude from enter- 
ing into contracts. Neither are they a hardship or grievance 
to others whom they deprive of the opportunity to make 
contracts with immature or imbecile people. As the gains 
which might be derived from such contracts would be likely 
to be gains at the expense of those incompetent to protect 
their own interests, there can be no just complaint of the law 
which precludes them. 

“There are also rules of a like definite character as 
regards criminal responsibility. An infant under the age of 
seven can commit no offense against the State. The reason 
is, that at that immature period he is incapable of under- 
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standing political or social duties or obligations, and the law 
assumes as a conclusion not to be disputed — not to be put 
aside by the uncertain judgment of others —that he can 
not harbor criminal intent. After that age, until he reaches 
fourteen, the case is open to proof of actual capacity and 
actual malice. An idiot or an insane person is also incapable 
of committing a crime, and to punish one of these as a crim- 
inal would be to punish him for a mere animal or insane 
impulse, or for mere unreasoning and motiveless action, for 
which he was in no proper sense responsible; to punish him, 
in short, for his misfortune. The right of the State to 
protect its people against injurious acts by such persons, and 
for that purpose to put them under restraints or into con- 
finement, is plain enough; but to punish, as for a wrong, a 
party incapable of indulging an evil intent is a mere bar- 
barity; not useful as a discipline to the individual punished, 
and of evil example instead of warning to others. It is, 
therefore, never to be provided for, but carefully to be 
guarded against. It is no doubt true that insane persons 
accused of crime are sometimes convicted and suffer punish- 
ment; but this is never intended, and it is attributable to 
difficulties inherent in such cases; difficulties in discriminat- 
ing between mental disease and criminal perversion; difficul- 
ties in testimony, and infirmities in tribunals. Such results 
are the misfortunes and accidents of criminal administra- 
tion, not results at which it aims. 

‘“In determining whether there shall be civil responsibil- 
ity for wrongs suffered, a standpoint altogether different is 
occupied. A wrong is an invasion of right, to the damage 
of the party who suffers it. It consists in the injury done, 
and not commonly in the purpose, or mental or physical ca- 
pacity of the person or agent doing it. It may or may not 
have been done with bad motive; the question of motive is 
usually a question of aggravation only. Therefore the law, 
in giving redress, has in view the case of the party injured, 
and the extent of his injury, and makes what he suffers the 
measure of compensation. A blow by a youth of eighteen 
may inflict as serious an injury as a blow by a man of mature 
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years, and the torch of a child may destroy a house as effec- 
tually as though applied on the twenty-first birthday, instead 
of the tenth. If, therefore, redress is the object of the law, 
‘the party injured should have the same redress in the one 
case as is provided for him in the other. Neither is it now 
protection to society that is sought, except as any enforce- 
ment of just laws tends incidentally to its protection. There 
is consequently no anomaly in compelling one who is not 
chargeable with wrong intent to make compensation for an 
injury committed by him; for, as is said in an early case ‘ the 
reason is, because he that is damaged ought to be recom- 
pensed.’ If recompense is what the law aims at, it is read- 
ily perceived that the question of civil responsibility for 
wrongs suffered is one that directs our attention chiefly to 
the injury done; and that the weakness of the party com- 
mitting it, or the absence of any deliberate purpose to injure, 
must commonly be of little or no importance. 

‘The case of an injury suffered at the hands of a lunatic 
furnishes us with an apt illustration. Let it be supposed 
that one of this unfortunate class meets a traveler on the 
highway, and, by force, or by the terror of his threats, takes 
from him his horse and vehicle, and abuses or destroys them. 
In a sane person this may have been highway robbery; but 
the lunatic is incapable of a criminal intent, and therefore 
commits no crime. Neither is the case one in which a con- 
tract to pay for the property, or for the injury, can be im- 
plied, for the law can imply no contract relations where the 
capacity to enter into them is withheld. But a plain wrong 
has been done, because the traveler has been forcibly de- 
prived of his property; and if the person at whose hands the 
wrong has been suffered is possessed of an estate from which 
compensation can be made, no reason appears why this 
estate should not be burdened to make it. In other words, 
it seems but just that the consequences of the unfortunate 
occurrence should fall upon the estate of the person commit- 
ting the injury, rather than upon that of the person who suf- 
fered it. 

‘‘ But it does not follow that the responsibility of persons 


o 


22 AMERICAN BUSINESS LAW 


mentally incompetent should be co-extensive in all respects 
with that of other persons. If compensation to the person 
wronged is what is aimed at, the difference in some cases 
will be very manifest; for sometimes that which might be 
seriously injurious if done by a person sui juris (one not un- 
der any legal disability) will be perfectly harmless when 
the actor is insane. In other cases where that which is 
done is unquestionably injurious, the extent of the injury 
will depend very largely on the presence or absence of an 
actual evil design. An illustration of the class last men- 
tioned is afforded by the case of Krom v. Schoonmaker.° 
There a magistrate was sued for issuing void process on 
which the plaintiff was arrested. The case, on its facts, 
seemed one of gross outrage. It was proved that the mag- 
istrate had no complaint before him; that he refused bail 
after arrest, and that he avowed a determination to pur- 
sue the plaintiff until he should be incarcerated in prison 
under a conviction. ‘This made out a case of very serious 
oppression and wrong, such as a jury would be warranted 
in condemning by a heavy award of what are sometimes 
called punitive or vindictive damages. But when it was 
shown that the magistrate was insane, all the aggravation of 
the wrong disappeared. A sane man could only have done 
such an act from malice, and the outrage and injury to the 
arrested party would be greatly enhanced by the motive. 
The insane man could have no malice, but would probably 
act under the delusion that official duty impelled him. The 
aggravation of motive would consequently be wholly want- 
ing. While, therefore, the sane person might justly be 
compelled to pay damages proportioned to the malignity of 
his motives, the insane person would make full reparation 
if he were required to meet the actual damages which the 
injured party had suffered in person or estate, leaving wholly 
out of view any aggravation which malice might have sup- 
plied.” 


(c) 3 Barbour’s Supreme Court Reports (N. Y.), 647. 
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QUESTIONS 


Distinguish between torts and crimes and between 
torts and breaches of contract. 

What is the test of the commission of a tort? 

Define the following terms: Misfeasance, crime, 
tort. 

Allen, a boy of five years, threw a stone at Baker, 
which struck Baker in the head and seriously 
injured him. Can Baker recover from Allen for 
this injury? Discuss in your own way the theory 
of recovery in torts as distinguished from the 
theory of the criminal law. 
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DEFINITION AND CLASSIFICATION OF CONTRACTS 


§ 19. Definition 

§ 20. Specialty, record, and simple contracts 
§ 21. Express and implied contracts 

§ 22. Executory and executed contracts 


§ 19. Definition.— A contract is an agreement, entered 
into with real consent (or created by law), by and between 
two or more competent parties, and supported by a sufficient 
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consideration to do or not to do some lawful act, all of 
which is in the form sanctioned by the law. 

§ 20. Specialty, Record and Simple Contracts.— Con- 
tracts may be classified as follows: (1) contracts by spe- 
cialty; (2) contracts of record; and (3) parol or simple 
contracts. 

(1) ‘‘Contracts by specialty” or “contracts under 
seal’’ are those which have a seal or scrawl attached to the 
names of the parties to the contract, such as deeds and bonds. 

(2) “Contracts of record* are those which are evi- 
denced by the record of some court, such as judgments ? and 
recognizances.® 

(3) “Simple” or “ parol” contracts include all writ- 
ten contracts not under seal or of record, and all oral con- 
tracts. The term “parol” properly means ‘‘a word, 
speech, hence, oral or verbal, expressed or evidenced by 
speech only.” But, inasmuch as formerly there was no 
distinction, in legal effect, between a written contract not un- 
der seal or of record, and an oral contract, the term “ parol” 
was applied indiscriminately to both classes. This misuse 
of the word often confuses the student. In this work the 


b] 


(1) Two of the definitions found elsewhere are: “A contract is an 
agreement, upon sufficient consideration, to do or not do a particular thing.” 
— Blackstone’s Commentaries, * 442. 

“ A contract is an agreement, either express or implied, to do or refrain 
from doing some act, which the law will enforce.”— Thayer’s Synopsis of 
the Law of Contracts, § 1. 

(2) A judgment is “the official and authentic decision of a court of 
justice upon the respective rights and claims of the parties to an action or 
suit therein litigated and submitted to its determination.”—-Black’s Law 
Dictionary: Judgment. 

(3) A recognizance, as defined in the English law books, is “an obliga- 
tion of record, entered into before some court of record, or magistrate duly 
authorized, with condition to do some particular act; as to appear at the 
assizes, or criminal court, to keep the peace, to pay a debt, or the like.” 

“Tn the practice of several of the states a recognizance is a species of bail- 
bond or security, given by the prisoner either on being bound over for trial 
or on his taking an appeal.”— Black’s Law Dictionary: Recognizance. 

(a) Thayer’s Synopsis of the Law of Contracts, § 37. 

(b) Black’s Law Dictionary: Parol. 
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word “parol ” will be used only in its correct signification, 
that is, to mean oral or verbal. Wherever it is necessary 
to indicate by a single word the two classes of contracts, that 
is, written contracts, not under seal or of record, and oral 
contracts, the word “simple” will be substituted. This 
use of the word “‘simple”’ is sanctioned by reliable au- 
thority. 

§ 21. Express and Implied Contracts.— Contracts are 
also classified as follows: (1) express contracts and (2) 
implied contracts. An express contract is one which is ex- 
pressed in words either oral or written. An implied con- 
tract is one the terms of which are to be gathered by im- 
plication or necessary deduction from the circumstances, the 
general language, or the conduct of the parties.® 

Implied contracts are subdivided into two classes, to-wit, 
contracts implied as of fact, and contracts created by law.° 

Contracts implied as of fact are those implied from the 
acts of the parties and the circumstances surrounding those 
acts. Such contracts differ from express contracts only in 
the nature of the means of proving the agreement. In ex- 
press contracts, the means of proof consists of the spoken 
or written words, while in contracts implied as of fact, it con- 
sists of acts and circumstances. 


EXAMPLES: 


1. Allen said to Baker, “I will sell you this watch for $50.” 
Baker answered, “I will buy it at that price.” This was an express 
contract. 

2. Allen was the proprietor of a hat store. Baker walked into 
the store, was fitted with a hat, and turned to Allen, saying, “I 
will take this hat. Send it to my residence.” Allen sent the hat 
to the residence and it was accepted. ‘This was a contract implied 
as of fact. 

Here Allen would be bound to pay the reasonable value of the 
hat, notwithstanding the fact that nothing had been said about the 
price. 


(c) Cf Bishop on Contracts: Index of Subjects, Simple Contrac‘s. 
(d) Black’s Law Dictionary: Express and Implied Contracts. 
(e) Thayer’s Synopsis of the Law of Contracts, § 3. 
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A contract implied as of law, or, as it is often termed, a 
contract created by law, is such a contract as is created by 
law although no agreement whatever exists between the 
‘parties. Properly speaking, we should call such a creation 
of the law a quasi-contract, that is, in the nature of a con- 
tract, for the term “contract,” unqualified, implies agree- 
ment and mutual assent of the parties. In contracts created 
by law there is usually not only an absence of agreement and 
mutual assent but often a contrary intention existing in the 
mind of the party bound. In these cases the law creates a 
promise from the party bound to the other, though in fact 
none was made.’ 


EXAMPLES: 


1. Mr. Allen, without cause, deserted his wife. Being in need 
of necessaries, Mrs. Allen ordered groceries from Baker, and she 
received them. Here Baker might recover from Mr. Allen the 
reasonable value of the groceries on the contract created by law, as 
it is the legal duty of every man to support his wife, and such duty 
cannot be evaded: by desertion, if there is no valid legal cause for 
such desertion. 

2. Allen, a boy of 16 years, being in need of a suit of clothes, 
went to Mr. Baker’s store and ordered such a suit, agreeing to pay 
$40 for it. Allen got the suit and, after wearing it, refused to pay 
for it. Baker sued Allen for $40, the price agreed upon. 

Now the general rule is that an infant, that is, one not of legal 
age, can, if he so desires, avoid his contractual obligations; but if, 
legally considered, Allen needed the suit of clothes which he ordered ; 
i. e., if the court decided that in this case the suit was a necessary, 
and if he received and wore it, he would be bound to pay for it. He 
would not have to pay the $40, however, nor would he be bound by 
his original contract with Baker. The law, in this case, would im- 
ply a contract, and Allen would be bound to pay the merchant for 
the reasonable value of the suit. What such a reasonable value is 
would have to be determined either by the jury, or,’if the parties 
wish no jury, then by the judge. 

(4) The student should note that, in the definition of contracts given in 
the text, the expression “created by law” has been advisedly inserted but 


has been placed in parentheses. 
(f) Cf. Bishop on Contracts, Chapter VIII. 


a 


28 AMERICAN BUSINESS LAW 


§ 22. Executory and Executed Contracts.— (1) An 
executory contract is one which has not been performed on 
either side. The term is also applied to contracts in which 
one party has performed and the other has not; but, prop- 
erly speaking, such a contract is executed on one side and 
executory on the other. (2) An executed contract is one. 
which has been fully performed on both sides.’ 


EXAMPLES: 


1. Allen agreed to pay Baker $5,000 if Baker built a house for 
him. This was a purely executory contract, for neither Allen nor 
Baker had done anything toward the fulfilment. 

2. Allen agreed to pay Baker $5,000 if Baker built a house for 
him. Baker built the house, and Allen paid the $5,000. This was 
an executed contract. 

3. Allen agreed to pay Baker $5,000 if Baker built a house for 
him. Baker built the house as agreed, but Allen had not yet paid the 
$5,000. Here the contract was executed so far as Baker was con- 
cerned, but executory on Allen’s part. 


QUESTIONS 


I. Define the term ‘“‘ Contract.” 

II. Give three distinct classifications of contracts, and 
state the basis of each classification. Which of 
these classes, if any, do you consider most impor- 
tant? 

III. What two kinds of implied contracts are there? 
Give an original illustration of each class. 

IV. Give an original illustration of a contract partly 
executory and partly executed. 

V. Define the following terms: Judgment, recogniz- 
ance, and contract created by law. 
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ESSENTIALS OF A VALID CONTRACT 
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I. Competent Parties 


II. Agreement Offer: and 


Acceptance 


1) No Mistake 

2) No Innocent Misrepresentation 
III. Reality of Consent 3) No Fraudulent Misrepresentation 

4) No Undue Influence 

5) No Duress 


IV. Consideration 
V. Legality 1) Certain Contracts Must Be Evidenced 
VI. Formality in Writing 

2) Certain Contracts Must Be Under Seal 


ESSENTIALS OF A VALID CONTRACT 


§ 23. Essentials stated 
§ 24. Difference of opinion as to what essentials are 


§ 23. Essentials Stated.— The attention of the reader 
is directed to the following six essential elements of an en- 
forceable contract: 

(1) There must be two or more competent parties. 

(2) These competent parties must enter into an agree- 
ment; that is, there must be an offer by one and an acceptance 
by the other. 

(3) The competent parties must arrive at the agree- 
ment with real consent; that is, there must not have been 
present at the time of making the contract any mutual mis- 
take, innocent or fraudulent misrepresentation, undue in- 
fluence, or duress. . 


(1) Duress is any unlawful physical force, applied, or threatened to the 
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(4) The agreement which the competent parties enter 
into with real consent must be supported by a sufficient con- 
sideration under the circumstances. In some States a 
“seal” imports a sufficient consideration. 

(5) The agreement entered into with the real consent 
of the competent parties and supported by a sufficient con- 
sideration must be to do some lawful thing; that is, the object 
of the contract must be to do some act neither contrary to 
the public policy of the state nor to the law of the land. 

(6) The agreement entered into with the real consent 
of competent parties and supported by a sufficient considera- 
tion to do or not to do a lawful act must in some classes of 
contracts be evidence in writing or be under seal.” 

§ 24. Difference of Opinion as to What Essentials 
Are.— Writers on the subject of contracts have not been 
careful in formulating their definitions of the word ‘‘ con- 
tracts’ to include all the essentials* Some authors have 
said that a contract is (1) an agreement (2) entered into 
with mutual consent (3) to do or not to do an act. In this 
definition a contract is viewed merely as an abstraction. The 
student of Law, however, as well as the lawyer, is not con- 
cerned with useless abstractions but is rather interested in the 
subject from the standpoint of the essentials of such a con- 
tract as may be enforced at law or such a contract for the 
breach of which damages will be given. It is, therefore, 
earnestly recommended that the reader thoroughly familiar- 
ize himself with all the essentials of the subject as herein 
set forth. 


QUESTION 
I. State the essentials of an enforceable contract. 


person of a party, or to the person of a party’s husband, wife, parent, or 
child, through constraint of which he, in form, consents to what he otherwise 
would not. Cf. Bishop on Contracts, § 715. 

(2) Each of these essentials will be treated under a separate heading 
and in detail in the following pages. 

(a) Cf. Bouvier’s Law Dictionary: Contracts, also 9 Cyclopedia of Law 
and Procedure: Contracts, § 1. 
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Contracts of Insane Persons 


§ 28. Those persons judicially declared to be insane 
§ 29. Those persons not judicially declared to be insane 


SECTION II 


Drunkards 


. Those judicially declared to be habitual drunkards 
. Those not judicially declared to be habitual drunkards 
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SECTION III 


Infants or Minors 


§ 32. Definition 

§ 33. When infants become of age 
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§ 35. Infants’ contracts voidable 
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§ 37. Executory contracts 
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§ 42. When infant may ratify 

§ 43. Express and implied ratification 

§ 44. Some facts about ratification 
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§ 46. How disaffirmance takes place 

§ 47. What an infant must do upon disaffirmance 


SECTION IV 


Married Woman 
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SECTION V 


Corporations 


*§ 49. Definition of corporation 
§ 50. Powers of a corporation 


SECTION VI 
Foreigners 
§ 51. General rule and exceptions 


§ 25. Introductory.—The general rule with reference 
to the competency of parties to contract may be said to 
be that all persons not mentally deficient and not laboring 
under any special legal disability are competent in the eyes 
of the law to enter into contracts. It will be the purpose of 
this chapter to discuss the agreements, and the obligations 
arising therefrom, of persons mentally deficient and of those 
who are under special legal disability. 

Persons mentally deficient may be said to be of two 
classes: 

Section I. Insane Persons 


Section II. Habitual Drunkards 


SECTION I 
Insane Persons 


§ 26. Insanity Defined.— In the law of Contracts in- 
sanity is such an imperfection or derangement of the mind 
as disqualifies a person from understanding che subject-mat- 
ter and nature of the contract he is about to make, and the 
probable consequences that will arise therefrom.*, The law 
does not concern itself with a person’s general sanity but 
is concerned with mental capacity to do the, particular act 
which is the subject of judicial investigation.” 


(a) Bishop on Contracts, § 962. 
(b) Cf. Bouvier’s Law Dictionary: Insanity, citing authorities. 
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EXAMPLE: 


Allen granted a piece of land to Baker for a valuable consideration. 
Allen then died, leaving no will. Allen’s daughter attempted to 
recover the piece of land which Allen had granted to Baker on the 
ground that Allen was insane when he conducted the transaction with 
Baker and, therefore, the grant was void, that is, of no validity. 

It was decided that, inasmuch as Allen had executed and delivered 
to Baker said deed, understanding and comprehending the nature of 
his (Allen’s) act, the consideration to be paid, and that he was thus 
transferring the title of the property therein described to Baker, and 
he (Baker) thereby got a good title whether Allen was or was not 
at the time of making the grant mentally unsound as to other trans- 
actions. Hovey v. Hobson, 55 Me. 256. 


Rights and Obligations of Insane Persons 


§ 27. Classification At the outset of the discussion 
as to the rights and obligations of insane persons who have 
entered into agreements, it may be said that there are two 
classes of such persons: 

1. Such persons who have been adjudged by a court 
(having jurisdiction) to be insane; i. e., unable to enter 
into any agreement, and for whom a guardian has been ap- 
pointed by the court. 

2. Insane persons not legally adjudged to be insane. 


Contracts of Insane Persons 


§ 28. (1) Those Persons Judicially Declared to be In- 
sane.— ‘‘ In most states, generally by express statutory pro- 
vision the contracts of a person who has been judicially de- 
clared insane and placed under guardianship, are absolutely 
void? and not merely voidable.”’° There seems to be an 


(c) 22 Cyclopedia of Law and Procedure, § 1198. 

(1) Void and Voidable.— It is necessary to say a word in regard to the 
use of the terms “void” and “ voidable” as used in law. These terms have 
a technical legal signification but, unfortunately, as employed by many 
courts and law writers, they have been given variable meanings. 

Properly speaking, if a contract is void, it is without any legal effect what- 
soever. No rights or obligations can arise therefrom. So a void deed of 
land conveys absolutely nothing and the grantee in the deed need not pay 
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exception to this rule in that, if the guardian does not sup- 
ply the insane person with necessaries, an outsider may do 
.so and may collect for the reasonable value of such neces- 
‘saries.” 

EXAMPLE: 


Allen was declared to be insane in March, 1866, by a court hav- 
ing jurisdiction. A guardian was likewise appointed. In Octo- 
ber, 1867, Allen, during a time of temporary soundness of mind, 
signed a deed conveying a piece of real estate to Baker for which 
Baker paid the sum of $1,300, the value of the land. Allen died in 
June, 1868. Allen’s wife then sued Baker for her dower; i. e., the 
widow’s interest in her husband’s realty. 

The court held that the deed of an insane person after being 
placed under guardianship is absolutely void “‘ and the same is true 
of a person under guardianship for incapacity to manage his affairs, 
even though he is not, in fact, insane.” Gerner v. Rannels, 80 Mo. 


474. 

§ 29. (2) Those Persons Not Judicially Declared to 
be Insane.— ‘‘ The following propositions seem to be sup- 
ported by the most recent decisions: 


for the land. On the other hand, if a contract is voidable, it is good and 
binding until it is avoided. 

(2) The term “necessaries” includes any goods or services needed by 
the insane person or his family for their subsistence, shelter, and for their 
reasonable comfort according to their circumstances and conditions of life. 
provided they have not a sufficient supply of such goods. 


EXAMPLES: 


1. Allen agreed with Baker that for a consideration of $1,000, to be paid 
by Baker, Allen would murder Carter. After making this promise, but 
before the date set for the act, Allen decided that he would not fulfil his 
promise. Inasmuch as this was a contract to do an illegal act, it was 
void. Therefore Allen was under no obligation whatever to commit the 
murder, and Baker could not be compelled to pay the money. 

2. Allen, a boy of 17, agreed to marry Miss Baker (a woman of 25 years), 
‘who, in turn, agreed to marry Allen. Now if Allen wishes to withdraw 
from this contract, he may do so without being liable in damages inas- 
much as he (Allen) had not yet attained his majority when he entered 
into the contract. Therefore this is called a voidable contract; i. e., it was 
a good contract until Allen renounced it when it lost its character as a 
contract and becomes merely an unenforceable promise. 
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1. “That the contract of an insane person, so long as 
it remains wholly executory, will not be enforced. 

2. ‘That the courts will not disturb a contract with 
an insane party that has been fully executed, if the con- 
tract was fair and honest, and was entered into without 
any knowledge or suspicion of the person’s incapacity — 
unless both parties can be placed in statu quo,’ but if both 
parties can unquestionably be placed in statu quo, most 
courts (in this country) will lend every aid in setting the 
contract aside. 

3. ‘That when a contract is fair and honest, and was 
entered into without knowledge or suspicion of a party’s in- 
sanity, and had been executed on one side, the courts will 
refuse to set it aside at the instance of the insane person 
unless the latter restores all that has been received there- 
under. 

4. ‘That when a contract is made by a person who 
either knows or has reason to suspect that the person with 
whom he is dealing is insane, such a contract, although 
executed, will be annulled (if the insane person desires it), 
and the party so dealing with the insane person will be 
compelled to restore what he has received, although the 
insane person may not be able to restore all that he may 
have obtained under the contract. The same result fol- 
lows when a contract made with an insane person is not 
fair and honest.” ? 


EXAMPLES: 


1. Allen, an insane man, agreed with Baker to sell Baker a horse 
and buggy on the following day, for which Baker agreed to pay 
$150. Allen refused to fulfil his agreement. Baker did not know 
of Allen’s insanity. Nevertheless, Allen is not bound by his (Al- 
len’s) promise. 


(3) The expression to place the parties iz statu quo means to place them 
in the condition in which they were before entering into the contract. Sup- 
pose that Allen had paid Baker $100 and had received from Baker a horse; 
to place the parties in statu quo Allen would get his $100 and Baker would 
have returned to him his horse. 

(d) Thayer’s Synopsis of the Law of Contracts, §§ 202-3. 
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2. Allen sold goods to Baker to the amount of $658.75. Baker 
paid $400 on this bill leaving a balance due of $258.75. Just at this 
_time Baker died, and his administrator refused to pay the $258.75 
claiming that Baker was insane when he ordered the goods. The 
court held that Baker’s estate was liable for the value of the mer- 
chandise received inasmuch as Allen had known nothing of Baker’s 
mental condition, had not taken any advantage of Baker, had fully 
executed his (Allen’s) side of the contract, and could not be placed 
in statu quo. Mutual Life Ins. Co. v. C. Hunt, 79 N. Y. 541. 

3. Allen, while insane, made a deed of land to Baker, who knew 
of Allen’s insanity. Allen’s heirs sued to get the land back. It 
was held that they could recover the land. Creekmore v. Baxter, 
rat Ne Go31. 


SECTION II 


Drunkards 


§ 30. (1) Those Judicially Declared to be Habitual 
Drunkards.— The same rule applies here as was said to 
be the law in cases where parties are judicially declared to 
be insane. 

§ 31. (2) Those Not Judicially Declared to be Habit- 
ual Drunkards.— The general rule is that, if intoxication 
is so excessive that it deprives the party of his ability to 
understand the nature of the contract and its probable con- 
sequences, the contract is voidable at the election of the 
drunkard. 

Persons laboring under special legal disability are of four 
classes: 

Section III. Infants 

Section IV. Married Women 
Section V. Corporations 
Section VI. Foreigners 


SECTION III 
Infants or Minors 


§ 32. Definition “ An infant (or minor) is a person 
who has not arrived at the age fixed by the common law 
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or by statute as the time when a person is presumed to have 
reached full maturity.” ° 

§ 33. When Infants Become of Age.— By the common 
law —that which came from England —males and fe- 
males are considered infants until one day before their 21st 
birthday. But by statute in some states‘ females are con- 
sidered of age, at least for certain purposes, on the day 
before their 18th birthday. Fractions of a day are not con- 
sidered, so that if an infant is born at any hour in the first 
day of January, 1900, he will be considered of age all day 
on the 31st of December, 1920. 

§ 34. Age of 21 Fixed Upon Arbitrarily.— The student 
may wonder why the age of twenty-one was chosen as the 
time at which one arrives at maturity. He may ask the 
question: Is not a young man of twenty years and eight 
months as competent as one of twenty-one years? The 
only reply to such a query is that the age of twenty-one 
was arbitrarily fixed upon as approximately the time when 
the average man or woman would be competent to contract 
intelligently. Inasmuch as all persons are legally presumed 
to know the law, it is the duty of every person to ascertain 
if the one with whom he is dealing is or is not an infant and 
to guide himself accordingly. 


Infants’ Contracts 


§ 35. Infants’ Contracts Voidable.— To state the gen- 
eral rule, it may be said that the contracts of an infant are 
voidable; i. e., good until avoided. To this rule there are 


(4) In Arkansas, California, Colorado, Idaho, Illinois, Iowa, Kansas, 
Maryland, Minnesota, Missouri, Nebraska, Nevada, North Dakota, Ohio, 
Oregon, South Dakota, Vermont, and Washington, women attain their 
majority at 18. 

In Nebraska, a married woman is of age at 16 years. In Washington, 
a woman is of age if married to a man who has reached 21. In Maryland 
and Oregon, a woman comes of age on being married. and in Iowa, 
Louisiana, and Texas, all minors are deemed of age on being married.— 
Sullivan’s American Business Law: Infants. 

(e) 22 Cyclopedia of Law and Procedure, § srr. 

(f) 22 Cyclopedia of Law and Procedure: Infants. 
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a number of exceptions, which will be considered in the re- 
mainder of this section, in which the contracts of an infant 
are held valid and binding. 
» § 36. Who May Plead Infancy.— In an action on a 
contract the defense of “infancy” is available only to the 
infant and not to the adult. Before one enters into a con- 
tract it is his duty to ascertain that the other party thereto 
has reached his majority. For this reason it is held that 
the adult is bound by the contract if the infant wishes to 
hold him.® 

§ 37. Executory Contracts.— All wholly executory con- 
tracts of an infant are voidable. 


EXAMPLE: 


1. Allen, an infant, ordered $10 worth of groceries. Five min- 
utes later, before anything had been done by the grocer, Allen can- 
celed his order. Allen can not be held on this agreement. 


§ 38. Fully Executed Contracts.— All fully executed 
contracts of an infant are also voidable except the following, 
which are binding on the infant: 

(1) Contracts of marriage. This means the actual 
marriage. The infant’s agreement to marry is voidable like 
all other executory agreements. 

(2) Contracts for enlistment in the army or navy. 
This, likewise, means the actual enlistment. So also the 
following exceptions deal with the fully executed contract. 

(3) Recognizances of an infant in a criminal case. 

(4) Contracts which an infant enters into and executes 
to do something which the law would compel him to do; 
for example, if an infant makes a division of real estate 
which has been willed in common to him and to some second 
party. Here, inasmuch as the law would decree a division, 
should the parties desire it, if the infant makes a division 
and no fraud is practiced on him, the contract will stand. 

(s) Money invested by an infant in a corporation or 


partnership. 
(g) Thayex’s Synopsis of the Law of Contracts, § 196a. 


s 
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If an infant invests his money in a partnership or buys 
stock in a corporation, he can not draw out the money in- 
vested, if, by such a withdrawal, the rights of creditors, 
i. e., third persons who have money due them from the 
partnership or corporation, would be injured or prejudiced. 

(6) Contracts for necessaries. 

If necessaries ® are furnished an infant and he pays for 
them, his contracts therefor will not be avoided by law. 

§ 39. Contracts Executed by the Adult but Not Exe- 
cuted by the Infant.— Contracts executed by the adult, but 
not by the infant, are likewise voidable, the only exception 
to this rule being in the case of infants’ contracts for neces- 
saries. 

Necessaries 


§ 40. Definition— The term ‘‘ necessaries” includes 
any goods or services needed by the infant for his subsis- 
tence, shelter, education, and for his reasonable comfort 
(provided he has not a sufficient supply of such goods) tak- 
ing into consideration the infant’s wealth, occupation, health, 
social position, and, in general, all his surroundings. 

§ 41. Rules.— Wholly executory contracts for neces- 
saries are not binding. Partly and fully executed contracts 
for necessaries will not be disturbed, provided no fraud has 
been practiced on the infant. If, however, the infant has 
been overcharged, he need pay only the reasonable value 
for the necessaries. And some courts hold that suit can- 
not be brought on the contract itself, but that the adult may 
recover only for the reasonable value of the necessaries. 
Before giving examples under this discussion, it may be well 
to state that the reason for holding an infant to contracts 
in which he has received necessaries is that, if this were not 
the rule, there would often be times when infants would 
undergo much suffering from lack of such necessaries. 


EXAMPLES: 
1. Allen, an infant, bought a horse and buggy for $150. Allen 


(5) What are necessaries is considered in § 40. 
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was not engaged in any business requiring the use of a buggy, nor did 
his social position demand it. Suit was brought against Allen for the 
price. ‘The court held that the articles purchased were not neces- 
eae Heffington v. Jackson, 96 South Western Reporter (Texas) 
100. : 
2. Allen, an infant of fifteen years, had certain of his teeth filled 
by Baker, a dentist. The bill was $40. Inasmuch as the evidence 
showed that the teeth were decayed and that Allen was rich, the 
services were held to have been for necessaries. Strong v. Foote, 42 
Conn. 203. 

3. Allen, a minor, bought goods of Baker which goods were 
ordinarily considered necessaries. But Allen had already been fully 
supplied with such goods. In a suit to recover the price of the 
goods, it was held that, if Allen was already fully supplied with 
necessaries at the time of the purchase from Baker, then such goods 
lost their character as necessaries and Baker was not entitled to re- 
cover. “The burden was on the tradesman to prove that the goods 
were necessaries in the true sense of the word. 


Ratification and Disaffirmance 


§ 42. When Infants May Ratify— After an infant 
reaches his majority, he may ratify his voidable contract 
made during infancy. The ratification® requires no new 
consideration and, after ratification, the contract will be as 
binding as if entered into after he had reached his majority. 

§ 43. Express and Implied Ratification.— The ratifica- 
tion may be evidenced either, first by an express agreement 
by the infant to be bound by the contract or, second, by such 
acts and conduct from which an agreement to be bound will 
be implied. In some states, however, statutes have been 
enacted requiring the ratification to be in writing.” 

§ 44. Some Facts About Ratification.— It is a well 
established rule that ratification must be in toto; i. e., the 
one formerly an infant must ratify the whole, agreement. 
He cannot partly affirm and partly disafirm.” And, after 

(6) By ratification is meant the confirmation of a previous act done either 
by one’s self or by some one else acting on one’s behalf.— Black’s Law Dic- 


tionary: Ratification. 

(7) Disaffirmance is the opposite of ratification. It consists in the re- 
pudiation of an agreement previously entered into. 

(h) Revised Statutes, Mo., 1909, § 2786. 
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the former infant reaches his majority, if a contract is once 
ratified by him, he cannot later disaffirm it. So also, if the 
contract has been disafiirmed, ratification cannot take place. 
Of course, if the parties so desire, they may enter into a 
new contract covering the same subject matter. 


EXAMPLES: 


1. Allen, a minor, bought $2,000 worth of merchandise (not 
necessaries) from Baker and did not pay for it. After reaching his 
majority, Allen wrote a letter to Baker in which he promised to 
pay for the merchandise. Here Allen has ratified the former con- 
tract and he is now bound thereby. 

2. Baker sold and delivered a plow to Allen who agreed to pay 
$20 for it. Allen did not pay for the plow but, after reaching his 
majority, he kept the plow and continued to use it for some time. 
Baker can recover from Allen the $20, for Allen has, by his conduct, 
ratified the contract. Cf. Curry v. St. John Plow Co., 55 Ill. Ap- 
pellate Court Reports 82. 

3. Allen, an infant, bought a team of mules from Baker but did 
not pay for them. Upon reaching his majority Allen notified Baker 
that he disafhrmed the contract. Inasmuch as Allen still had the 
mules in his possession, Baker could get them back upon the dis- 
afirmance. 

4. Allen, an infant, bought a house from Baker. Upon reaching 
his majority, Allen ratified his purchase. Later he regretted that 
he had ratified the agreement and he attempted to disafirm. He 
could not do so. 


§ 45. When an Infant May Disaffrm.— An infant may 
disafirm any of his voidable contracts, except his convey- 
ance of real estate, before or after coming of age. He 
must wait, however, until he reaches his majority before 
he can disaflirm his conveyance of realty.’ 


EXAMPLES: 


1. Allen, an infant, bought $500 worth of trees. A week later, 
Allen tendered back the trees and demanded the return of his money. 


(i) Schouler on Domestic Relations, § 409; also Bishop on Contracts, 
§ 938. 
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The court held that he could disafirm immediately if he saw fit. 
Childs v. Dobbins, 55 Iowa 205. 

2. Allen, an infant, brought an action to set aside her conveyance 
of realty before she had reached her majority. The court said: 
“Tt would seem to be settled by the decisions of this court that an 
infant cannot disaffirm or avoid his conveyance of real estate, simply 
on the ground of infancy, which is the only ground relied upon in the 
case at bar, until his or her arrival at majority.” Welch v. Bunce, 


83 Ind. 382. 


§ 46. How Disaffirmance Takes Place.— Disaffirm- 
ance in the case of a fully executed contract must be by 
some positive act or statement. But if the contract is execu- 
tory and suit is brought against the infant, then he may set 
up the plea of infancy and this will be a sufficient disafirm- 
ance. 


EXAMPLE: 


Allen, an infant, and Baker, an adult, entered into and fully 
executed a contract. Later Allen wished to disafirm that contract. 
In this case it was his duty to advise Baker of this fact in definite 
terms. 


§ 47. What an Infant Must Do Upon Disaffrmance.— 
It has been said that an infant may avoid most of his con- 
tracts, certain exceptions alone being given. It must now 
be noted that ‘‘ when a minor disaffirms his contract, it is 
his duty to restore to the opposite party all that he has re- 
ceived on the contract, either in the form of money or prop- 
erty, if it is within his power to do so. But if, during his 
minority, the infant has wasted or squandered the money or 
property received by him from the opposite party, and is, 
for that reason, unable to restore it, he may, nevertheless, 
reclaim what he has parted with. In other words, an in- 
fant’s right to disaffiirm his voidable contract, unless the case 
is very exceptional, does not depend upon his ability to 
make restitution of that which he has received.” 


(j) Thayer’s Synopsis of the Law of Contracts, § 196. 
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EXAMPLE: 


1. Allen, an infant, conveyed a piece of real estate to his father. 
Allen then squandered the money which his father paid him for 
the property. When Allen became of age, he decided that he wanted 
his property. He had nothing, however, with which to repay his 
father. The court held that he had a right to recover his prop- 
erty even though he was unable to restore the consideration. To 
quote from the decision: 

“The right to repudiate is based upon the incapacity of the in- 
fant to contract, and that incapacity applies as well to the avails (the 
money which‘the infant received for the real estate) as to the prop- 
erty itself, and when the avails of the property are improvidently 
spent or lost by speculation or otherwise during minority, the infant 
should not be held responsible for an inability to restore them. To do 
so would operate as a serious restriction upon the right of an infant 
to avoid his contract and in many cases would destroy the right alto- 
gether. 

“The right to rescind is a legal right established for the protection 
of the infant, and to make it dependent upon performing an impos- 
sibility, which impossibility has resulted from acts which the law 
presumes him incapable of performing, would tend to impair the right 
and withdraw the protection.” Green v. Green, 69 N. Y. 553. 


SECTION IV 


Married Women 


§ 48. Common Law and Statutory Rule.— At the com- 
mon law the husband and wife were considered as one per- 
son. Upon marriage the legal existence of the wife was, 
for most purposes, suspended during marriage, and her iden- 
tity was merged in that of her husband, who was the head 
of the family. Upon the marriage he received a life inter- 
est in his wife’s realty; absolute ownership of her personal 
property in possession; and the right to reduce to possession 
her so-called choses in action, i. e., rights of action. A mar- 
ried woman, called femme covert, lost all power to con- 
tract.8 Her agreements with few exceptions were abso- 


(8) There were some exceptions to this rule but owing to the limitations 
of this work they can not be here tzeated. 
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lutely void.* These rules have been modified or altered 
by statutes in many, if not in all states. By these statutes, 
a married woman may contract almost as freely as an un- 
married woman, called a femme sole. In some states she 
may even contract with her own husband as if he were a 
stranger. 


SECTION V 
Contractual Powers of Corporations 


§ 49. Definition of Corporation.— The subject of cor- 
porations is one about which many volumes have been writ- 
ten. For our present purposes it is sufficient to say that 
a corporation is an artificial person or being created under 
authority of the law to do certain acts or classes of acts; 
for example, corporations to manufacture steel rails or to 
conduct banks.® 

§ 50. Powers of a Corporation.— A corporation has 
such powers as are expressly conferred on it by its charter; 
such implied powers as may be reasonably considered neces- 
sary to carry into effect the express powers conferred; and 
such incidental powers as are possessed by every corpora- 
tion. For example, a corporation created for mining pur- 
poses has all the express powers given in the charter to 
operate a mine and the implied power to purchase cars and 
tools and employ men to do the mining and such incidental 
powers as are common to all corporations, such as the 
right to have a seal. But such a corporation would, clearly, 
have no power to enter into contracts for the purpose of 
conducting an art museum. In this sense corporations and 
so also joint stock companies are under certain legal dis- 
abilities in contracting. 

(9) See also joint-stock companies. 

(k) Cf. Bishop on Contracts, Chapter XXXIV; also 21 Cyclopedia Law 
and Procedure: Husband and Wife. 
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SECTION VI 


Contractual Power of Foreigners 


§ 51. General Rule and Exceptions.— The general rule 
is that foreigners 1° residing in the United States have full 
contractual powers. To this rule there are two exceptions. 

(1) A number of states limit the power of foreigners 
in the matter of buying, selling, or holding real estate. 

(2) If the country to which the foreigner owes alle- 
giance is at war with the United States, any agreement made 
by such a foreigner with a citizen of the United States, for 
the purpose of carrying on commerce between the hostile 
countries, is void, unless, by treaty or understanding between 
the warring countries, such agreements are to be allowed. 


QUESTIONS 


I. What persons are competent to enter into a valid 
contract? 

II. Classify persons mentally deficient. 

III. Define insanity as applicable to the law of con- 
tracts. 

IV. Define the following terms: void, voidable, neces- 
sary. 

V. Will the executory contract of one judicially de- 
clared to be insane be enforced? Will the exe- 
cutory contract of one not judicially declared to 
be insane be enforced? 

VI. Allen knew that Baker was insane. Allen made a 
contract with Baker, which was perfectly fair 
in every way. Shortly afterwards the court ap- 
pointed a guardian for Baker, and the guardian 
brought suit on behalf of Baker to set aside the 


(10) A foreigner, as the term is here used, is a person who is a citizen 
of, or owes allegiance to, some country other than the United States. For 
example, Allen, a citizen of England and residing in Missouri, is a foreigner 
in Missouri. 


XI. 


XII. 
XIII. 
XIV. 


XV. 
XVI. 


XVII. 


XVIII. 
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contract with Allen. Canhe recover? If not, 
why not? 

How are the contracts of drunkards regarded? 

Define the term “ infant,’ and state when an infant 
becomes of age. | 

State which contracts, if any, of an infant are bind- 
ing. 

What are necessaries? Are executory contracts 
of an infant for necessaries binding on him? 

Allen, an infant, was badly in need of clothing. 
He ordered two suits from Baker, a tailor, and 
agreed to pay one hundred dollars for each suit. 
This price was twice as much as he should have 
paid for the suits. In an action at law by Baker 
against Allen for two hundred dollars can Baker 
recover? Why? 

Give an original illustration of the afirmance and 
of the disafirmance of a contract by an infant. 

When may an infant ratify his contracts? When 
disafirm ? 

Allen, an infant of seventeen years, sold ten acres 
of land in Cook County, Illinois, to Baker for 
one thousand dollars. When Allen became 
nineteen years of age he decided he would dis- 
affirm this sale, and he thereupon notified Baker 
of his disaffirmance. Is this action of Allen 
binding on Baker, and can Allen procure the aid 
of the courts to uphold him in this disafirmance ? 

In what manner must disaffiirmance and ratification 
be made? 

Suppose an infant has squandered the money which 
he has received as the result of a contract. 
Will this prevent his disaffirmance of the con- 
tract after he reaches his majority? 

What rights did a married woman have at Com- 
mon Law? What rights has she under the 
statutes of your State? 

What is a corporation? 


v 
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XIX. Classify and define the powers of a corporation. 
XX. State the law in regard to the contractual rights of 
foreigners. 


REFERENCES 


J. Bouvier’s Law Dictionary: Insanity, Infancy, 
Aliens 

(Boston Book Co., Boston) 

22 Cyclopedia Law and Procedure: Insanity, Infancy 

(American Law Book Company, New York) 

J. P. Bishop on Contracts: Competent Parties 

(T. H. Flood & Co., Chicago) 

A. Thayer’s Synopsis of Contracts: Insanity, Infancy, 
Corporations 


(W. W. Brewer & Co., St. Louis) 


CHAPTER VI 
AN AGREEMENT 


OUTLINE 


I. Two or More Parties Necessary 
II. Must Act with a View of Alter- Serious Intention to be Bound 
ing Their Legal Relations Business Transaction 
1) There Must Be a Definite Offer 
2) There Must Be a Definite Subject-matter 
3) The Offer Must Be Communicated 
There Must Be a Definite Acceptance 
The Acceptance Must Be Communicated 
Tite Offer and ema Cannot Be Imposed as Indication of Accep- 


) 
) 
) 
Acceptance 7) The Prescribed Agency Should Be Used 
8) 
) 
) 


AN AGREEMENT 


The Same Agency as that Used by the Offerer 
Should Be Used 

The Offer May Be Varied Before Acceptance 

The Offeree Must Have Notice, either Express or 
Implied of Revocation 


I 


§ 52. An agreement defined 

§ 53. Two or more parties 

§ 54. Legal rights and obligations 

§ 55. Serious intention to enter into contract 
§ 56. Business transactions 

§ 57. Offer and acceptance 

§ 58. Rules in regard to offer and acceptance 
§ 59. Contracts created by law 


§ 52. An Agreement Defined.— The second essential 
of every binding contract, except those created or implied 
by law, is an agreement. An agreement may be said to be 
the expression by two or more parties of a common intention 
to do or not to do some particular thing, with the view of 
altering their legal rights and obligations. 

§ 53. Two or More Parties.— To create an agreement 
there must be two or more parties. By parties is meant 
either human beings, partnerships, stock companies, or cor- 
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porations, and by two or more it is indicated that a party 
can not contract with himself. It would at first glance seem 
to be perfectly obvious that it requires two or more parties 
before an agreement could be created, yet cases have arisen 
involving this very question. 


EXAMPLE: 


Allen was appointed by the court as administrator,— one who 
is to care for and properly distribute the estate of a dead person — 
of the property of Baker. Allen as an administrator requested Allen 
(himself) as an individual to do certain work for a certain sum of 
money. Allen as an individual promised to do the work. Here an 
agreement was lacking, and, therefore, no valid contract was created. 


§ 54. Legal Rights and Obligations.— In the definition 
of an agreement it is said that the expressed intention of the 
parties must be ‘‘ with a view of altering their legal rights 
and obligations.” This is designed to call attention to the 
following rules: 

(1) In order to create an agreement the transaction 
must take place under conditions indicating a serious inten- 
tion to become bound. 

(2) In order to create an agreement the transaction 
must have reference to a business (using the word in its 
broad signification) as opposed to a mere pleasure affair. 

§ 55. Serious Intention to Enter Into Contract.— 
Under this heading it must be noted that the parties must 
seriously intend to become bound. From a transaction en- 
tered into by both parties as a jest an agreement will not 
be created. If, however, one of the parties is in earnest and 
honestly believes the other to be so, an agreement will be 
deemed to have been made. And it may be said that it is a 
dangerous proceeding to enter into contractual relations in 
jest, since unexpected results may ensue. 


EXAMPLES: 


1. Allen, Miss Baker, and a number of friends had just returned 
to Jersey City after a pleasure trip to the country. Carter, a Justice 
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of the Peace, was also one of the party. Purely as a joke, Allen dared 
Miss Baker to marry him and purely as a joke Miss Baker accepted 
the dare. Carter performed the ceremony. Allen and Miss Baker 
never lived together as husband and wife. Allen sued to have the 
marriage annulled. The court held that, as the entire affair was a 
joke, there was in reality no marriage. An “ agreement ” was absent. 
McClurg v. Terry, 21 N. J. Equity 225. 

2. Baker, as a joke, offered to pay Allen $100 for a particular 
colt as soon as the colt gave certain signs of being healthy. But 
Baker assumed a serious expression when he made the offer and 
Allen thought that he (Baker) was in earnest. When the colt an- 
swered the condition imposed by Baker, Allen asked for the $100. 
Baker refused and Allen sued. It was held that Allen could re- 
cover, for Baker had appeared to be in earnest and Allen actually was 
in earnest. McKinzie v. Stretch, 53 Ill. Appellate Reports 184. 


§ 56. Business Transactions.— The law concerns itself 
with business as opposed to pleasure. If this were not true, 
there would be no end of litigation over trifling matters. 


EXAMPLE: 


Allen invited Baker and Carter to an elaborate course dinner to 
be given by him (Allen) in their honor on the following Monday. 
Baker and Carter agreed to come. Allen spent $25 in having this 
dinner prepared. Baker and Carter did not appear at the time set 
for the dinner. Allen can legally do nothing to Baker or Carter. 
A contract had not been created, for the transaction was a mere 
social engagement. The law in such cases refused to recognize the 
creation of an agreement. 


§ 57. Offer and Acceptance.— An agreement is created 
through an offer and an acceptance. An offer is a proposal 
made by one party called the offerer, to some other party, 
called the offeree, requesting such offeree to enter into a con- 
tract. An acceptance is the due manifestation by the offeree 
of his assent to the offer and of his consent to enter into the 
contract. 


EXAMPLE: 


Allen said, “Mr. Baker, I will sell you this horse for $100.” 
(This was an offer made by Allen who was the offerer.) Baker re- 
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plied, “ Mr. Allen, I will buy that horse from you for $100.” (This 
was an acceptance made by Baker, the offeree.) 


§ 58. Rules in Regard to Offer and Acceptance.— 
There are a number of rules regulating the proper making 
of an offer and an acceptance. These rules will now be 
stated and discussed : 

1. The offer must be definite and unreserved. 

By this is meant that what is said should clearly be a 
definite offer and not merely a vague conversation, nor a 
statement of past conditions. 


EXAMPLES: 


1. Allen said, “ Baker, I should like to sell you my house.” 
Baker replied, ‘““ How much do you want for it?” Allen responded, 
“ About $3,000 or $4,000.” Baker said, “I should probably be will- 
ing to give about such a sum for it.” And nothing more was said. 
This does not create an agreement. ‘The element of definiteness is 
lacking. 

2. The Allen Manufacturing Company issued a catalog in 
which was printed, ‘““ We have been selling the Knox hat for $3.” 
Baker, a month later, sent an order to the Allen Company for one 
Knox hat and enclosed $3. The Company returned the money with 
a statement that the Knox hat was then selling for $4. Here Baker 
could do nothing — there had not been a definite unreserved offer. 

3. Allen wrote, ‘Mr. Baker, I will sell you 1,000 bbls. flour the 
price to be fixed by the market-price on Feb. 1st.” Baker accepted. 
An agreement is present in this for, although the price was not defi- 
nitely named, yet it was capable of being definitely ascertained by 
referring to the market reports of February Ist. 


2. The subject-matter mentioned in the offer must be 
definite. 

This means that the article or articles offered must not 
be indefinite, doubtful, or undetermined. 


EXAMPLE: 


Allen promised Miss Baker that, if she would marry him, he 
would give her mother 100 acres of land. Miss Baker married Al- 
len. He then refused to give the land. Here Allen is not bound as 
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the offer does not in any way indicate what land was referred to or 
where the land was located or its approximate value. 


3. The offer must be communicated by the offerer to the 
offeree. 

A person may harbor a secret intention to make an offer. 
He may even say that he is seriously contemplating making 
an offer but until he actually makes the offer and com- 
municates it, he cannot be bound. Sometimes offers are 
made broadcast, however, as, for example, public offers of a 
reward with certain conditions attached thereto. In such in- 
stances, the offer is considered as being made to each person. 
If, however, a person gives information or complies with 
the conditions stated in the public offer without knowing that 
such a public offer exists, it is usually held that he cannot 
recover. 


EXAMPLES: 


1. Allen said, “ Baker, I am going to have a new barn put up on 
my lot, and I think I shall give Carter the contract.” Baker told 
Carter what Allen said, and Carter on the strength of this bought 
a large quantity of lumber. Allen then decided to give the contract 
for the erection of the barn to Dayton. Carter sued Allen. He 
cannot recover for (1) there was no definite offer, and (2) the 
offer was not communicated. 

2. Allen said, “I will give $1,000 to any man who will save 
my trunk and its contents from that burning building.” Baker 
heard the offer and then saved the trunk and its contents but Allen 
refused to pay. The court held that the offer was made to the public 
and that, as Baker had complied with the terms thereof, he could re- 
cover. Reif v. Paige, 55 Wis. 496. 

3. On October 14th, the proper officer of a county offered a 
reward of $200 to any person who would give such information as 
would lead to the apprehension and conviction of an unknown 
murderer. It had so happened, however, that, on October 11th, 
one Allen had given such information which, it later developed, led to 
the apprehension and conviction of the murderer. Allen claimed 
the reward but was refused it. The court held that Allen could 
not recover. “There had been no offer and acceptance, for, when 
Allen gave the information, he knew nothing of the offer. Fitch 


y. Snedaker, 38 N. Y. 248. 
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4. The acceptance must be (1) definite, (2) absolute, 
and (3) unconditional. 

(1) The acceptance must be definite, for from vague 
phrases the courts will imply no agreement. The courts 
may come to the aid of parties in interpreting contracts 
which have more or less ambiguity, but, if the parties have 
themselves never come to any definite terms or to any terms 
definitely ascertainable, the courts cannot create such terms. 

(2) The acceptance must be absolute, that is, identical 
with the terms of the offer. If the offerer makes a proposi- 
tion, then the offeree must accept what is proposed. 

(3) The acceptance must be unconditional and unquali- 
fied; i. e., the offeree must impose no new conditions or 
qualifications on the terms of the offerer. 


EXAMPLES: 


1. Allen said, ‘‘ Baker, I should like to sell you my farm.” Baker 
replied, “ What will you take for it?” Allen answered, “I will 
sell it to you for $5,000.” Baker responded, ‘‘ Well, I probably 
should be willing to give you $4,000 or $5,000 for it.” Here no 
contract was made. ‘The acceptance has been too vague and indefi- 
nite. 

2. Allen offered to sell Baker 100 bushels of oats at 50c per 
bushel. Baker replied, “I will take 900 bushels at 50c.”” Here no 
contract was made. An agreement was lacking, for the acceptance 
was not identical with the offer. 

If, after Baker made the above-stated counter-proposition and 
was refused by Allen, he (Baker) then decided to accept the original 
offer, he could not do so unless Allen consented. By making a 
counter-proposition, Baker is held to have rejected the original offer 
and a new offer must be made before he can accept. 

3. Allen wrote Baker, “I will sell you 1,000 bushels of oats 
at 50c per bushel.” Baker replied, “I will buy of you the 1,000 
bushels of oats at 50c per bushel under the condition that I am not 
to pay for them for 6 months.” ‘This was not a good acceptance for, 
notwithstanding that the acceptance was co-extensive with the offer, 
the one accepting has attached a condition not present in the offer. 


5. The acceptance of the offer must be communicated. 
It is not sufficient that the offeree merely harbor a secret 
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intention to accept the offer. He must actually accept, and 
must communicate his acceptance. But the acceptance may 
be either by words or by conduct; although it is decidedly 
preferable, in order to avoid litigation, that words of ac- 
ceptance be used. It must be noted in this connection, how- 
ever, that the acceptance in some cases is ordinarily fulfilled 
by the doing of certain acts; and in such cases, the deed is 
considered a sufficient acceptance and communication. 


EXAMPLES: 


1. Allen was conducting negotiations with Baker in regard to the 
fitting up of a certain suite of offices. Baker furnished Allen with an 
estimate of the cost of the work but they did not conclude an agree- 
ment. Allen then wrote Baker as follows: 

New York, September 29th. 

“Upon an agreement to finish the fitting up of offices 57 Broad- 
way in two weeks from date you can begin at once.” 


(Signed) ALLEN. 


By this, Allen meant: upon our making a formal contract in which 
you agree to finish the fitting up of offices at 57 Broadway within 
two weeks from date, and I agree to pay you a definite sum of money 
for your work, you may then immediately set to work to fulfill the 
formal contract. 

Immediately on receipt of this note Baker bought a quantity of 
lumber. But Baker did not communicate his acceptance and Allen, 
knowing nothing of it, wrote Baker the next day and withdrew the 
offer. Baker sued for damages. The court held that Baker could 
not recover. “The court said, “In the case in hand the plaintiff 
(Baker) determined to accept. But a mental determination not indi- 
cated by speech, or put in course of indication by act to the other 
party, is not an acceptance which will bind the other. Nor does an 
act, which, in itself is no indication of an acceptance, become such, be- 
cause accompanied by an unevinced mental determination.” 

2. The case, previously mentioned, in which Allen offered $1,000 
to anyone who would save his trunk and Baker saved the trunk, il- 
lustrates the acceptance by conduct. So also in the case of rewards 
offered to persons capturing criminals, the acceptance is usually in- 
dicated by the capture. 

3. The following case also illustrates how an acceptance by con- 
duct or acts may be perfectly binding especially if this is the custom 
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in the state where the delivery takes place. Allen ordered a machine 
to be delivered at St. Louis on or before July 1, 1897. The com- 
pany did not communicate its acceptance but it delivered the ma- 
chine at St. Louis before July 1, 1897, and Allen had mot counter- 
manded the order in the interim. When the machine arrived, Allen 
refused to accept it. In an action brought by the Company for 
the price of the machine, it was held that Allen was liable. Mc- 
Cormick Co. v. Markert, 107 Iowa 340. 


6. Silence cannot be imposed by the offerer upon the 
offeree as an indication of communication of acceptance. 

By this is meant that the offerer cannot compel an offeree 
to be bound by a contract simply because the offeree refuses 
to answer a communication. 


EXAMPLE: 


Allen wrote Baker, ‘‘ I will sell you my gray horse for $150. If 
I do not hear from you in five days, I shall consider you to have 
accepted this offer.” Baker did not reply to Allen’s letter. Allen 
now sues Baker for breach of contract for failure to take and pay 
for the horse. Allen cannot recover. Baker is under no legal ob- 
ligation to answer Allen’s correspondence. 


7. If the offer indicates an agency through which the 
offeree should signify his acceptance then it is advisable to 
use the prescribed agency. 


EXAMPLE: 


Allen wires Baker, ‘“‘ Will sell you 1,000 bushels of oats at 50c 
per bushel. Please write me within the next two days if you will 
accept.”’ Here Baker, if he wishes to accept, should write Allen to 
that effect within the time mentioned. Should Baker decide, how- 
ever, to accept and should he wire, instead of writing his acceptance, 
and should that acceptance reach Allen before he (Allen) with- 
draws the offer then said acceptance is binding. But it is advisable 
for Baker to do as Allen requested, for if he writes, as directed, then 
the moment the letter is posted in the box, whether Allen gets it or 
not, an “agreement” is reached, for Baker used the method of 
communication prescribed in the offer. In the case of his wiring his 
answer, however, inasmuch as he used a different agency than that 
requested, it is held by the weight of authority that an “‘ agreement ” 
is not created until the acceptance reaches the offerer, and if the of- 
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ferer had, at any time before receiving the acceptance, withdrawn the 
offer, there would have been no valid contract. 


8. If no particular agency is indicated, then it is advis- 
able to use the same agency through which to communicate 
the acceptance as the offerer uses in sending the offer. 

If the offeree uses the same agency as is used by the of- 
ferer, then the agreement is concluded the moment the notif- 
cation of the acceptance is placed in the possession of the 
agency, and, from that moment on, revocation by either 
party becomes impossible. But the weight of authority is 
to the effect that if a different agency is used, then an agree- 
ment is not reached until the acceptance reaches the offerer 
and either party may at any time in the interim, that is, be- 
tween the sending of the offer and the receipt of the ac- 
ceptance, revoke what he has done and thus render the 
acceptance of no effect. 


EXAMPLES: 


1. Allen wrote Baker making an offer to sell 100 bushels of 
wheat at $1 per bushel. Baker immediately posted a letter contain- 
ing a notice of his acceptance. ‘The letter of acceptance never reached 
Allen. The court held that Allen had impliedly authorized Baker to 
use the mails as he (Allen) had used that agency; that, therefore, an 
agreement was created upon the posting of the letter; and that from 
that moment neither party could escape from the contract without the 
other party’s consent. Washburn v. Fletcher, 42 Wis. 152. 

2. Allen wrote Baker: ‘‘ Will sell you 10,000 feet of lumber at 
toc per foot.” Baker immediately wired to Allen accepting the 
offer. The telegram miscarried. Here by the better rule an agree- 
ment was not reached. Baker used his own agency and not that 
impliedly indicated by Allen. (There are some cases, however, which 
hold that if the offeree telegraphs an acceptance to a letter, the 
agreement is reached on depositing the telegram with the telegraph 
company. “These cases proceed on the theory that an offerer who 
uses a letter to make an offer impliedly authorizes the use of either 
a letter or a telegram to accept the same.) 

3. Again Allen wired Baker, “ Will sell you 10,000 feet of lum- 
ber at 10c per foot.’ And Baker immediately wrote a letter of ac- 
ceptance. Before the letter of acceptance reached its destination, 
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Allen got a chance to sell the lumber at 12c per foot, so Allen im- 
mediately wired Baker, ““I withdraw my offer to sell you 1,000 feet 
of lumber at 10c per foot.” Three hours later and after Baker re- 
ceived notice of the revocation Allen received the letter of acceptance 
from Baker. Here Allen was not bound by his first offer. He with- 
drew his offer before the acceptance reached him and, inasmuch as 
Baker did not use the agency that he was impliedly authorized to use, 
the offer could be revoked at any time before the offerer received the 
acceptance. (This case also differs from the preceding one in that 
the original offer was by wire which is an implied notice that the 
offerer expects an immediate answer by the same quick instru- 
mentality. ) 

4. Allen wired Baker, “I will sell you 1,000 pairs of Corbett 
shoes at $2 per pair.” Baker wrote a letter of acceptance immedi- 
ately. Before the letter reached Allen, Baker repented and de- 
cided to withdraw his acceptance. He, therefore, wired Allen, “I 
refuse the offer contained in your recent wire. Should you receive a 
letter of acceptance from me you will understand that same is to be 
treated invalid.” ‘This, Baker can do, inasmuch as an agreement 
was not reached until Baker’s letter reached Allen, for Baker had 
used a different agency than that impliedly indicated by the offer. 

5. Allen wired Baker, “I will sell you 100 Cleopatra pianos at 
$400 a piano.” Baker wired his acceptance, which message went 
astray. Baker then wired refusing the offer; and his second wire 
was received. Baker is nevertheless bound by the first telegram he 
sent which was an acceptance; for, since he (Baker) used the agency 
impliedly indicated by the offer an agreement was reached upon 
the depositing of the acceptance in the hands of the telegraph com- 
pany. 

9. An offer may be varied or withdrawn at any time 
before the offer is legally accepted. 

Under Rules 7 and 8 we have incidentally considered 
when the offer is legally accepted. We have also mentioned 
in the examples given there something of the revocation 
of anoffer. It only remains for us here, therefore, to restate 
that rule briefly and to say a word about the situation where 
a consideration’ is paid to keep an offer open. An offer 


(1) Consideration will be defined and treated in detail in a later 
section of this work. For the present it will suffice to say that it is anything 
of value, including services to be received by the party making the promise 
or any detriment suffered by the party to whom the promise is made. 
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is legally accepted when the acceptance reaches the offerer 
unless the offeree uses, in communicating the acceptance, the 
agency indicated either expressly or impliedly by the of- 
ferer, in which latter instance an agreement is reached when 
the acceptance is deposited with such agency. Until the 
offer is accepted legally, the offerer has the legal right to 
vary terms of the offer or to revoke the offer entirely. 

It sometimes occurs that an offerer promises to keep an 
offer open for a definite length of time. But, notwithstand- 
ing this promise, he may alter or revoke the terms of the 
offer before acceptance, unless the offeree has given some 
consideration for holding the offer open. But when the of- 
feree has given some consideration, there is then existing 
what ts known as an option, which is, in fact, a contract in 
itself. The offer cannot then be legally altered or with- 
drawn until the time for which the option exists expires. So 
also if the promise to hold the offer open is written and has 
a seal? attached to it, by the common law — that which 
came from England — the offer cannot be altered or with- 
drawn until the time specified has expired. But in a num- 
ber of the states the seal has lost much of its common law 
importance and no longer is viewed as an equivalent of a 
consideration. 


EXAMPLE: 


Allen sent his office boy over to Baker’s with a note contain- 
ing an offer to sell Baker 1,000 hats at $2 a piece. Baker waited 
half an hour and then posted a special delivery letter accepting the 
offer. Meanwhile, Allen changed his mind and, before he received 
Baker’s acceptance, sent the boy over to Baker’s a second time, this 
time with a note revoking the offer. Baker now seeks to hold Allen 
to the original offer. Baker can not hold Allen as Baker used a dif- 
ferent agency to communicate his acceptance and therefore an agree- 
ment was not reached until the acceptance reached Allen, and mean- 
while Allen had the legal right to withdraw the offer. 


(2) Seal has been mentioned previously. It will be treated more in 
detail under consideration. To recall it briefly to mind, it consisted originally 
of a piece of wax stamped with a coat of arms or signet. Today a scrawl 
with the word seal in it is sufficient. 
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10. An offeree must have notice of the revocation of an 
offer, except in those cases in which the offer expires by 
reason of express or implied conditions. 

If a period of time is fixed upon during which it is agreed 
that the offer shall remain open, and if nothing is done by 
either party until that period of time has expired, then the 
offeree has lost his opportunity of accepting the offer. If no 
special period of time is fixed during which the offer should 
remain open, then the offeree has a reasonable time during 
which he may accept; and what is a reasonable time can 
not be fixed by any rule. The circumstances surrounding 
the case are usually the controlling influence by which the 
court or jury is enabled to reach a conclusion. 

If the offerer agrees to hold open an offer for a definite 
length of time but no consideration is paid him, then, as we 
have said previously, he may alter or withdraw his offer 
before its acceptance. 


EXAMPLES: 


1. Allen wrote, “ Baker, I will sell you 400 Chattanooga boats 
at $40 a piece.” Baker considered the offer for a day. He then 
posted his letter of acceptance. Five minutes later Baker received 
a telegram revoking the offer. Baker may hold Allen to the agree- 
ment. ‘The acceptance was legally effective before the notice of with- 
drawal was received. 

2. Allen offered to sell Baker his only horse for $100, and Allen 
promised, without consideration, to hold the offer open five days. 
On the third day Allen sold the horse to Carter for $125. Carter 
notified Baker that he (Carter) had bought Allen’s horse. On the 
fourth day Baker notified Allen that he (Baker) accepted Allen’s 
original offer. Baker cannot hold Allen, for Baker knew when he 
made the acceptance that Allen had sold the horse to Carter. By 
selling the horse to Carter, Allen revoked his offer to Baker and 
Baker had notification of the revocation through Carter, for revo- 
cation may take place by words or conduct. And the fact that the 
notice of the revocation came through a third party made no differ- 
ence so long as it was authentic and actually reached the offeree before 
he accepted the offer. 

3. Allen agreed with Baker that an offer should remain open two 
days. ‘Three days afterwards Baker tried to accept the offer. He 
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could not legally do so. The offer expired at the end of the second 
day. 

4. On January 1st Allen offered Baker a horse for $100. Both 
parties lived in St. Louis. On March ist Baker tried to accept the 
offer. He could not legally do so. This surely would not be held 
to be a reasonable time in which to accept if the parties live within 
the same state, provided nothing was said of the length of time the 
offer should remain open. 

5. On January 1st Allen wrote Baker, “ Will sell you my farm 
for $1,000.” On January 2nd Allen died. On January 3d, Baker, 
not knowing of Allen’s death, accepted the offer in a letter. Baker 
could not hold Allen’s estate, because the death of Allen revoked the 
offer, and the whole world is conclusively presumed to have notice of 


the death. 


§ 59. Contracts Created by Law.— We have thus far 
in this chapter considered what an agreement is and how it 
is reached. It has been impliedly indicated that an agree- 
ment is not an essential of a contract created by law, and 
this is indeed true. In order, however, to satisfy that re- 
quirement of a contract; namely, that there be an agreement 
the rule exists that in contracts created by law, it is legally 
presumed that the parties have expressed a common inten- 
tion, and no evidence may be introduced to dispute this pre- 
sumption. 


EXAMPLE: 


Allen unlawfully deserted his wife and did not supply her with 
the necessaries of life. Mrs. Allen got groceries from Baker in order 
to sustain her life. Here Allen is conclusively presumed to have 
agreed to pay the reasonable value of the groceries, notwithstanding 
that he (Allen) had told Baker not to supply the groceries. ‘The 
law creates the contract. 


QUESTIONS 


I. What is the second essential of every binding con- 
tract? Is this essential present in contracts cre- 
ated or implied by law? 

II. How many parties must there be to an agreement? 
Allen, who was the only member of the Allen 
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Corporation, contracted to sell to Allen (him- 
self) all the property of the corporation at an 
unreasonably low figure, thereby prejudicing the 
rights of creditors (i. e., the persons to whom 
the Allen Corporation owe money). The 
creditors of the Allen Corporation brought suit 
to have the contract which the Allen Corpora- 
tion made with Allen set aside. Decide the 


case. 
III. How is an agreement created? Define the terms 
‘offer’? and ‘acceptance.’ Give  illustra- 


tions of both. 

IV. To what general character of events must a 
transaction have reference in order to create 
an agreement? Under what conditions must a 
transaction take place in order to create an 
agreement ? 

V. Allen promised that he would take Baker to a 
baseball game on Monday afternoon at 2 P. M. 
Allen told Baker that he would meet him at 
Vandeventer and Finney Avenues at 1:30 P. M. 
For no good cause, Allen did not keep his prom- 
ise. ‘Through the fact that Baker was absent 
from his office at the time indicated, Baker 
failed to close a very important contract which 
would have netted him $2,000 profit. Can 
Baker recover from Allen for his (Allen’s) fail- 
ure to keep his promise ? 

VI. In the presence of friends who were having a 
merry time, Allen in sport offered to buy a horse 
from Baker. Baker agreed to sell Allen the 
horse. Both parties were only joking. Allen 
is attempting to hold Baker to the contract. 
Can he do so? If so, why? 

VII. Allen wrote Baker, “I should be willing to pay 
you $100 to refloor my barn.” Baker did not 
answer Allen’s letter, but proceeded to buy lum- 


VIII. 
ix. 


XI. 


XII. 


AN AGREEMENT 65 


ber with the intention of reflooring Allen’s 
barn. Inasmuch as Allen received no answer 
from Baker he supposed that Baker did not 
care for the job and he (Allen) made a con- 
tract with Carter to do the work. Baker sued 
Allen for damages. Decide the case, giving 
reasons. 

State all the rules governing an offer and an ac- 
ceptance. 

The Allen Company sent out a printed circular 
saying, ‘‘ We are selling fireless cookers for $5 
a piece.” Baker wrote the Allen Company a 
letter ordering one of the fireless cookers. 
The Allen Company immediately wrote Baker 
that they would not fill his order. Baker now 
sues the Allen Company for damages. Can he 
recover? Why? 

Allen agreed to sell Baker one hundred boxes for 
$50. Baker accepts the offer. Nothing was 
said as to what boxes were referred to in the 
offer. Was this an agreement? 

Allen, who was a sheriff of Chattanooga County, 
offered to give $1,000 to any person who would 
give information leading to the arrest of Baker, 
a criminal. Carter read the offer and then, 
hearing where Baker was, notified the sheriff 
of the criminal’s whereabouts. The sheriff, as 
a result of this information, was enabled to cap- 
ture Baker. Carter demanded the reward but 
Allen refused to pay on the ground that it was 
the duty of every good citizen to tell where a 
criminal was in hiding. Carter sues Allen. 
Can he recover? Why? 

Give an example of an indefinite offer and accept- 
ance. 

Allen offered to sell Baker one hundred Co- 
lumbia pianos at $500 each. Baker imme- 
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diately replied, ‘‘ I will take the hundred pianos 
at $450 each.” Was an agreement made? 
State reason for your answer. 

XIII. Allen wrote Baker, ‘‘I will sell you one hundred 
Columbia pianos at $500 per piano.” Baker 
replied, ‘‘ I accept your offer, said pianos to be 
paid for in stock of the Carter Company.” 
Was this an agreement? If not, why not? 

XIV. What have you to say in regard to the rule that 
the acceptance of an offer must be communi- 
cated? Illustrate this rule. 

XV. Allen advertised that he would pay a reward of 
$50 to any person who had found and would 
return to him a valuable manuscript he had lost. 
Baker found the manuscript and returned it to 
Allen, who refused to pay the money. Con- 
sidering the matter merely with reference to 
the rule that an acceptance should be com- 
municated, could Baker recover the $50? 
State reason for your answer. 

XVI. Do you think the rule reasonable that silence can 
not be imposed by the offerer upon the offeree 
as an indication of the offeree’s acceptance? 
If not, state reasons. Give an illustration of 
this rule. 

XVII. If an offerer indicates a particular agency through 
which to signify your acceptance, must you use 
this agency? Suppose you use a different 
agency, will this prevent the parties from mak- 
ing a binding agreement? 

XVIII. Suppose no particular agency is prescribed to be 
used, then what agency is it most advisable to 
use? 

XIX. Allen wrote Baker, ‘I will sell you one thousand 
bushels of oats at 50 cents per bushel. Offer 
to remain open three days.” Baker wired his 
acceptance of the contract, which wire Allen 
never received. After three days Allen sold 
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the oats to Carter. Baker now demands that 
Allen ship him the oats. Allen refuses and 
Baker brings suit. Decide the case, giving 
reasons. Give an illustration showing the 
advisability of using the same agency that the 
offerer has used, provided no particular agency 
has been prescribed. 

XX. Allen wrote Baker, ‘‘ Will sell you 500 Cleopatra 
Pianos at $200 per piano. Offer to remain 
open four days.” Just after Baker received 
this letter and before he had communicated his 
acceptance, he received a wire from Allen with- 
drawing the offer. Then Baker wrote a letter 
to Allen accepting the offer. Did this consti- 
tute an agreement? 

XXI. Suppose Baker in the preceding case had paid Al- 
len $10 to keep this offer open for four days. 
If Allen then withdrew the offer as he did in the 
preceding case, could Baker recover dam- 
ages? 

XXII. Allen wrote Baker, “ Will sell you 500 Condon 
desks at $40 per desk. Offer to remain open 
two days.” Allen then, before the expiration 
of the two days, and without notifying Baker, 
sold the 500 desks previously mentioned, to 
Carter. Before the time limit made in the of- 
fer had expired Baker accepted Allen’s orig- 
inal offer. Was there an agreement made in 
this case between Allen and Baker? If not, 
state reason. 

XXIII. Allen offered to sell Baker two Condon desks for 
$50, offer to remain open two days. Before 
the second day had expired Allen sold the two 
desks to Carter, and Carter notified Baker that 
he had purchased the desks in question. Baker 
then accepted Allen’s original offer. Has an 
agreement been created between Allen and 


Baker? 
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XXIV. Allen offered to sell Baker his piano for $300. 
One year later Baker notified Allen of his ac- 
ceptance of Allen’s offer made the preceding 
year. Allen refused to abide by the terms of 
that offer. Could Baker hold Allen to the 
offer? If not, state reasons. Discuss the rule 
underlying your decision of this case. 
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SECTIONS II AND III 


Innocent and Fraudulent Misrepresentation 
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. Elements of innocent and fraudulent misrepresentation 

. Innocent and fraudulent misrepresentation differentiated 

. False representation 

. Material fact 

. Representation — by whom made 

. Knowledge of party making representation 

. Intent 

. Representation not obviously untrue; Representation relied 


upon; Representation one of causes inducing plaintiff to act 


. Damage 

. Effect of innocent misrepresentation 

. Remedy of one imposed upon by innocent misrepresentation 
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SECTION IV 
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Undue influence defined and explained 
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tions 
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Necessities of a party 

Rescinding agreements obtained through undue influence 


SECTION V 
Duress 


§ 99. Introductory 
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§ 100. Definition 

§ ror. Classification 

§ 102. Duress by force and imprisonment defined 
§ 103. What is unlawful force 

§ 104. Duress by threats 

§ 105. What force or threats necessary 

§ 106. Duress renders contract voidable 

§ 107. Remedies 

§ 108. Duress of goods 

§ 109. Effect of such duress 


§ 60. Reality of Consent Necessary.— We have noted 
that the second essential of every binding contract is the 
“agreement” and that the ‘‘ agreement” takes place through 
an offer and acceptance. It now becomes necessary to call 
attention to the fact that this offer and acceptance must be 
something more than a mere formal statement of words. It 
is not sufficient that Allen should say to Baker, ‘‘I will sell 
you this hat for $3,”’ and that Baker should answer, ‘‘ I ac- 
cept your offer.’ There is a third element necessary; 
namely, reality of consent. Not only must Baker say, “ I 
accept your offer,” but when he says it his mind must be in 
perfect accord with that of Allen’s. Suppose, for example, 
that Carter is standing by Baker and threatens to kill Baker 
if he does not say the words. Here Baker will have con- 
cluded an agreement and yet he will not be bound, for his 
consent was only superficial, not real. It is then necessary 
that there should be “real” consent, on the part of both 
parties, to enter into the contract. Whenever that consent 
is lacking there is no valid contract. 

§ 61. Presumption of Reality of Consent.— If a con- 
tract made in due form is proved, however, there is an in- 
ference that the real consent of parties was given. If either 
party has not given such consent it then becomes necessary 
for him to prove that fact, provided he does not wish to be 
bound by the contract. 

§ 62. How to Prove Absence of Reality of Consent.— 
The lack of this real consent may be proved by showing any 
one of the following things: —- 
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Section I. That there has been a mutual mistake 

Section IJ. That there has been an innocent misrepre- 
sentation 

Section III. That there has been a fraudulent misrepre- 
sentation 

Section IV. That undue influence has been exerted 

Section V. ‘That duress has been used 

We shall now consider these five subjects. 


4 


SECTION I 
Mistake 
§ 63. Definition A mistake is an error, a misunder- 
standing, a misconception, or a misapprehension. ‘‘ A mis- 


take exists when a person under some erroneous conviction 
of law or fact, does, or omits to do, some act which, but for 
the erroneous conviction, he would not have done or omit- 
fede: 

§ 64. Folly or Negligence Not Considered Mistake.— 
It is no defense to an action on a contract for one to assert 
that it was folly on his part for him to have entered into 
the contract. So also a defense by a party that he was neg- 
ligent, in signing a contract without reading it, will ordi- 
narily have no efficacy. Although it is often said in com- 
mon parlance in both of these cases that the party made a 
mistake, in the eyes of the law his act will not be considered 
a mistake and he will be bound by his contract. 

§ 65. Unilateral ard Bilateral Mistakes.— A mistake 
is either “ unilateral;” i. e., a misconception by one party 
only or bilateral, more commonly called ‘‘ mutual’; i. e., a 
misapprehension on both sides. The general rule may be 
said to be that unilateral mistakes will not be considered suf- 
ficient grounds to make a contract invalid. Therefore, in 
the following discussion we shall consider only mutual mis- 
takes. 

§ 66. Mistakes of Law and Fact.— It must be noted 


(a) Black’s Law Dictionary: Mistake. 
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further that a mistake or misconception may exist in regard 
to what the law is or what the facts are on a given matter. 
“ A mistake of law happens when a party, having full knowl- 
edge of the facts, comes to an erroneous conclusion as to 
their legal effect.” ‘A mistake of fact is a mistake not 
caused by the neglect of a legal duty on the part of the per- 
son making the mistake and consists either in an uncon- 
scious ignorance or forgetfulness of a fact, past or present, 
material to the contract; or in a belief in the present exist- 
ence of a thing material to the contract which does not exist, 
or in the past existence of such a thing which has not ex- 
isted.” ° 

§ 67. Rule Governing Mistakes of Law.— Generally 
speaking, a mistake of law, like a unilateral mistake, will not 
be sufficient grounds to render a contract invalid.1_ In the 
case of Hunt v. Rousmanier’s Administrator,* the Supreme 
Court of the United States held that a mistake arising from 
ignorance of law is no ground for reforming a deed founded 
on such a mistake. Again we find in the case of Trigg v. 
Read®* the statement: ‘‘Ignorance of the law, however 
plain and settled the principles may be, and a consequent 
mistake founded upon such ignorance furnishes no ground 
to rescind agreements or to set aside solemn acts of the 
parties, when they have been made with a full knowledge of 
the facts, unless they be tainted by imposition, misrepresen- 
tation, undue influence, or misplaced confidence, or suspi- 
cion.”’ 

§ 68. Mutual Mistakes of Fact Classified.— Having 
considered mistakes of law, we next must touch upon mis- 
takes of fact; and the student must bear in mind that we are 
considering only bilateral or mutual mistakes. These mut- 
ual mistakes of fact will be considered in reference (A) to 


(1) There are some exceptions to the general rule in Equity, but the 
limitations of this work preclude a discussion thereof. 

(b) Black’s Law Dictionary: Mistake. 

(c) Civil Code California, § 1577. 

(di) izebet (UaS.) 15: 

(e) 5 Humphreys (Tenn.) 529, 1. c. 535. 
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the subject-matter of the contract and (B) to the price to 
be paid. (A) _ Bilateral mistakes in regard to the subject- 
matter of the contract may refer either to the existence of the 
subject-matter or to its identity. 


(A) Mutual Mistakes Referring to the Subject-Matter. 


§ 69. Existence of the Subject-Matter— When we 
speak of mutual mistakes involving the existence of the sub- 
ject-matter ‘of the contract we mean that both parties be- 
lieved that the subject-matter of the agreement was in exist- 
ence at the time the agreement was made when, in fact, it was 
not in existence. 


EXAMPLES: 


1. Allen owned a cow. He invited Baker to examine the cow, 
which Baker did. A month after this examination Allen sent the 
cow out to a pasture. On the road to the pasture the cow was killed. 
Allen was not informed of the death. It so happened that the next 
day after the cow was sent to the pasture, Baker met Allen and after 
some little bargaining Allen sold Baker the cow for $75, which 
amount Baker paid Allen. When Baker went to the pasture to get 
the cow he found that the cow had been killed previous to the so-called 
sale. Baker may recover the $75 for the reason that the subdject- 
matter of the sale; i. e., the live cow, was not in existence; i. e., 
alive at the time of the sale, hence there was no contract. 

2. Allen owned a ship that was sailing on the high seas. Allen 
sold the ship on May 21, 1908, to Baker for $50,000. It developed 
later that the ship had sunk on May 10, 1908, and that neither party 
knew this when the contract of sale was made. Neither party is 
bound. Baker may recover his $50,000 if he had paid it. No con- 
tract was made for there was a mutual mistake as to the existence of 
the subject-matter. In a similar English case the Lord Chancellor 
said, ‘““’The contract plainly imports that there was something which 
was to be sold at the time of the contract and something to be pur- 
chased. No such thing existing, the Court of Exchequer Chamber 
has come to the only reasonable conclusion.” ‘The conclusion re- 
ferred to was that the purchaser need not pay for the article, for no 
valid contract had been made. Couturier v. Hastie, 5 House Lords 
Cases 673, l. c. 681. 


REALITY OF CONSENT a5 


§ 70. Identity of the Subject-Matter.— A mutual mis- 
take in regard to the identity of the subject-matter exists in 
those cases in which the seller is referring to one article 
and the buyer to another. Inasmuch as their minds are not 
in perfect accord as to any specific article there is no valid 
contract. 


EXAMPLES: 


1. Allen said to Baker, “I will sell you ‘Nellie’ for $100.” 
Baker said, ‘“‘ I accept your offer.” Later it developed that Allen was 
referring to a horse named “Nellie” (which Allen owned) and 
Baker was referring to a cow named “Nellie” (which Allen 
owned). Neither party would be bound by this contract. There 
was a mutual mistake as to the identity of the subject-matter. 

2. Allen made the following offer to Baker: “I will sell you 
125 bales of Surat Cotton, same to arrive by the ship Peerless from 
Bombay.” Baker accepted the offer. Later Allen tendered Baker 
the cotton, which Baker refused to accept. In a suit for damages 
by Allen against Baker it was shown that there were two ships named 
“ Peerless,” both sailing from Bombay, and that one ship sailed in 
October and another in December. Baker was referring to the cot- 
ton on the October ship and Allen was referring to that on the De- 
cember ship. The court held that no contract had been made. 
Raffles v. Wichelhaus, 2 Hurlstone and Coltman’s Reports 906. 


(B) Mutual Mistakes Referring to the Price 


§ 71. Invalidates Contracts.— If there is a mutual mis- 
take as to the price to be paid, then no valid contract will 


be legally made. 


EXAMPLE: 


Allen, a Frenchman, who did not understand the English lan- 
guage very well, attended an auction in New York. Allen bid on 
an article and same was called out as sold to him. It developed later 
that Allen thought he was bidding 1oo francs ($25) and that the 
auctioneer thought Allen was bidding $100. Allen would not be 
bound by the bid nor would the auctioneer be bound. ‘There was a 


mutual mistake as to price. 
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QUESTIONS 


What is the third element of every valid contract? 
Illustrate. 

Name the five ways in which the lack of this third 
element may be proved. 

Define the term mistake. 

What is the general rule in regard to entering into 
a contract through error? 

Classify mistakes in regard to number. 

What is the effect on a contract of an unilateral mis- 
take? Give an example of an unilateral mis- 
take. 

What is a mistake of law? 

What is the effect of a mistake of law? 

What is a mistake of fact? Illustrate. 

What is meant by a mutual mistake involving the 
existence of the subject-matter? Illustrate. 

Allen sold Baker a house at 10 A. M., Jan. 20, 
1909. Baker had not yet paid for the house. 
On January 21 Allen demanded the price agreed 
upon, but Baker refused to pay on the ground 
that the house had burned down at 10:30 A. M. 
on the same day of the sale. Decide the case. 

Allen found an uncut stone (a jewel) in an alley. 
Allen thought the stone was worthless. He 
showed the stone to Baker who was a groceryman 
and who knew nothing of the value of stones. 
Allen needed money, so he asked Baker to give 
him $1 for the stone. Baker said he would take 
a chance and he gave Allen the dollar. The 
stone proved to be an uncut diamond worth $750. 
Allen offered Baker the $1 paid and 10 cents in- 
terest, and demanded the return of the stone on 
the ground that there was a mutual mistake as to 
the identity of the subject-matter. Decide the 
case and give reason. 
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ALT, What have you to say in regard to mutual mistake 
with reference to price? Illustrate. 


SECTIONS II AND III 


Innocent and Fraudulent Misrepresentations 

§ 72. Introductory.— The student has noted that the 
third essential of every binding contract is ‘‘ Reality of Con- 
sent.’’ It has also been said that the proof of the presence 
of Misrepresentation or Fraud might establish the absence 
(or lack) of Reality of Consent. We shall now discuss the 
subjects of Misrepresentation and Fraud or, more properly 
speaking, of Innocent and Fraudulent Misrepresentations, 
considered in their relations to contracts. 

§ 73. Definition A representation is a statement by 
one of two contracting parties to the other, before or at the 
time of making the contract, in regard to some fact, circum- 
stance, or state of facts relating to the contract.’ A mis- 
representation is a representation which is false.? An in- 
nocent misrepresentation is a false representation made by 
one who believed it to be true when he made it, and who did 
not make it in reckless disregard of the truth. A fraudu- 
lent misrepresentation is a false representation made by one 
who had knowledge of its falsity or who made the rep- 
resentation with reckless disregard of the truth.*® 


EXAMPLES: 


1. Allen, a dealer in art supplies, represented a painting as com- 
ing from the brush of Leonardo da Vinci, a famous Italian. Allen 
honestly believed that what he said was true. He had reasonable 
grounds for his belief. Baker bought the painting on the strength 
of Allen’s representation and paid $5,000 for it. It later developed 
that the painting was not one of da Vinci’s but had been executed 


(2) Inasmuch as there is some difference in usage amang the better au- 
thorities as to whether the word “ misrepresentation ” unqualified, shall mean 
an innocent or a fraudulent misrepresentation, it has been decided always 
to use in this book the qualifying adjectives “innocent” or “ fraudulent.” 

(f) Cf. Black’s Law Dictionary: Representation; also Bishop on Con- 


tracts, § 663. 
(g) Black’s Law Dictionary: Misrepresentation. 
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by one Petro, a comparatively unknown painter. Allen had made 
an innocent misrepresentation. 

2. Allen owned a house on Fifth Avenue, New York. He was 
trying to sell the house and in order to make the sale, he represented 
to Baker that a third party who had occupied the house during the 
preceding year and who was, at the time of the conversation, oc- 
cupying the house, had paid a rental of $200 per month. On the 
strength of this representation Baker bought the house. As a matter 
of fact, Allen knew that he had been receiving a rental of only $100 
per month. He, therefore, had made a fraudulent misrepresentation 
to Baker. : 


§ 74. Elements of Innocent and Fraudulent Misrep- 
resentation.— It has not been deemed expedient to give all 
the elements of either an innocent or a fraudulent misrepre- 
sentation in the definition of those terms. To constitute an 
innocent misrepresentation the following elements must con- 
cur: 

(1) The representation must have been false. 
(2) The representation must have been in regard to a 
material fact, past or present. 

(3) The representation must have been made by the 
party charged with it (defendant) * or by his agent. 

(4) The party making the representation (defendant) 
must have believed it to be true and must have had reason- 
able grounds for his belief. 

(5) The representation must have been made with the 
intent that the other party (plaintiff) * should act on it. 

(6) The representation must not have been obviously 
untrue. 

(7) The representation must have been believed and re- 
lied upon by the plaintiff. 

(8) The representation must have been at least one of 
the causes which induced the plaintiff to act. 

(9) The plaintiff must have suffered damage as a result 
of relying and acting upon the representation. 

(3) The term defendant is here used to indicate the defendant in a 
supposed suit; i. e., the party making the innocent misrepresentation. 


(4) The term plaintiff indicates the plaintiff in a supposed suit; i. e, 
the one suffering as a result of the innocent misrepresentation. 
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§ 75. Innocent and Fraudulent Misrepresentation Dif- 
ferentiated.— Only in the fourth element, as here stated, 
» does a fraudulent differ from an innocent misrepresentation. 
It was said under the fourth element enumerated in the fore- 
going that for a misrepreséntation to be considered inno- 
cent the party making the representation must believe 
in its truth and must have reasonable grounds for his belief. 
It must now be noted that to maintain a charge that a mis- 
representation is fraudulent the party making the represen- 
tation must have known it was false or must have made it 
with reckless disregard of the truth. 

§ 76. False Representation.— In order that one may 
be charged with either an innocent or a fraudulent misrep- 
resentation it is necessary to prove that the representation 
was false when it was made. But the representation is 
deemed to be a continuing one from the time made up to 
the time when acted upon. 


EXAMPLE: 


Allen offered to sell Baker a plow which had been in use for 
one year. Allen represented that the plow was in good condition. 
Baker said, “I will let you know in three days whether I will accept 
your offer.” Shortly after this conversation, and before Baker had 
notified Allen of what he would do, a team of horses (of Allen’s) at- 
tached to the plow ran away and badly broke up the plow rendering 
it practically useless. Allen quickly had the plow put in such shape 
that the defects could not be seen. The next day Baker accepted Al- 
len’s offer. In such case, it was Allen’s duty to notify Baker of the 
change in the condition of the plow. His (Allen’s) representation 
that the plow was in good condition is deemed to have continued up 
to the time of the acceptance. If he does not notify Baker of the 
changed condition, he (Allen) is guilty of fraudulent misrepresenta- 
tion. 


§ 77. Material Fact The second element stated is 
that the representation must have been in regard to a ma- 
terial fact, past or present. This indicates that the repre- 
sentation must be material, that is, ‘‘it must have influ- 
enced and been a controlling reason for the transaction. Its 
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materiality is made to appear sufficiently, if in the judgment 
of a reasonable person the false statement was one of the 
reasons for acting.” But what is a material fact must be 
left to the jury. It is not possible to lay down any hard and 
fast rule to test materiality. Each case must stand on its 
own merits. 

Again, it should be said that the representation must be 
in regard to a fact and not in respect to a matter of law. 
(But this: general rule is sometimes modified when the 
party making the statement is a skilled lawyer while the 
party with whom he is dealing is one ignorant of legal knowl- 
edge. In such cases a representation of a matter of law is 
put on the same plane as a representation of a fact.) The 
representation must also be given as a definite fact and not 
as a mere matter of opinion. And the student no doubt has 
observed that the material fact must be a past or present one. 
Statements as to what will happen in the future are con- 
sidered to be mere opinions. 


EXAMPLES: 


1. Allen, an agent procuring subscriptions for the capital stock 
of a corporation, represented that the subscribers would be liable only 
for a certain percentage of the face value of the stock. Baker, there- 
upon, subscribed for stock. Later the company wished to hold 
Baker for the full amount of the subscription. He did not want to 
pay, on the ground that it had been represented that he would not 
be liable for the entire amount. But Baker got the exact stock for 
which he had subscribed and the false representation as to his legal 
liability would therefore not constitute grounds to escape from such 
liability. 

2. Allen, an attorney well versed in the law, was consulted by 
Baker, a young man of 22 years, in regard to whether the title to a 
piece of property was good. (Baker had never had anything to do 
with legal matters and, moreover, he had been very poorly educated.) 
The title to Baker’s property was unquestionably a valid one. Allen, 
however, wished to get the piece of property; so he advised Baker 
that the title was no good and then he bought what title Baker had 
at an absurdly low figure. In such a case, inasmuch as a confidential 
relationship existed and as the young man “‘ by reason of his ignorance 
and unfamiliarity with business, was compelled to rely and did 
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rely on the superior knowledge of the attorney ” the representation, 
although in regard to a legal matter, would yet be viewed as on the 
same footing as a representation of fact. Lawson on Contracts, § 
*235. 

3. Allen, in selling a piece of land to Baker said, “I think you 
could raise a good crop of alfalfa hay on this land.” Such a state- 
ment is merely an opinion, and, as a rule, “‘ mere expressions of opin- 
ion, even though false, are not to be regarded as representations of 
fact. The question frequently arises upon statements as to value; 
they will usually be held to be mere expressions of opinions, for each 
party has an equal right and ought to form his own opinion. If, how- 
ever, one has peculiar means of knowledge, as an expert, his false state- 
ment of value may bea fraud.” Fishback on Elementary Law, § 371. 

4. Allen was trying to sell a piece of land to Baker. In the 
course of the transaction Allen said, “ I am positive that the Missouri 
Pacific Railway will build a branch line running near this land three 
months from now.” Even though Allen knew his statement was 
without foundation in fact, still his statement would not be consid- 
ered (either as innocent or) a fraudulent misrepresentation. It 
would be looked upon as an opinion concerning what would happen 
in the future. 


§ 78. Representation, by Whom Made.— It is obvious 
that the representation must be made by the party to be 
charged or by his agent, that is, by a person duly authorized 
to act for the party sought to be charged. 


EXAMPLE: 


Allen heard from Baker that there was a valuable mine _lo- 
cated on Carter’s ground. Allen bought Carter’s ground only to 
discover that Baker had fraudulently deceived him. Nevertheless, 
as Carter had had nothing in any way to do with the representa- 
tion, he can not be held responsible for Baker’s acts. 


§ 79. Knowledge of Party Making Representation.— 
The student’s attention has already been directed to the dif- 
ference between an innocent and a fraudulent misrepresen- 
tation. Inthe one case; i. e., innocent misrepresentation, the 
party believes that what he represents is true and has reason- 
able grounds for his belief. In the other; i. e., fraudulent 
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misrepresentation, he knows that what he represents to be 
true is, in fact, false or he makes representations stating 
that they are true, when he does not know whether they are 
true or false. 


EXAMPLES: 


1. Allen, a retail dealer in plows, had been selling the Thompson 
brand of plows for ten years and had always found them to be satis- 
factory to his vendees. On a certain day Allen told Baker, a pros- 
pective custoémer, that a particular plow of the Thompson brand was 
A No. 1. Baker bought the plow and found same entirely useless, 
due to the poor construction of the plow. Allen’s statement was an 
innocent misrepresentation. He had based his opinion on ten years’ 
selling of the Thompson brand of plows. 

2. Allen was bargaining with Baker, both citizens of the United 
States, for the purchase of 10,000 pairs of shoes. “There was a war 
going on between Russia and Japan. ‘The price of shoes would be 
much higher if the war was still continuing. “The newspapers had 
given no definite information as to whether the war had or had not 
been settled. In order to buy the shoes more cheaply, Allen definitely 
represented to Baker that the war was settled. As a matter of fact, 
Allen did not know whether the war had or had not been settled. 
On the strength of Allen’s representation Baker sold Allen the shoes 
at the lower figure. Later on it developed that the war had not 
been settled. Allen was guilty of a fraudulent misrepresentation. 
He had made the statement in reckless disregard of its truth or 
falsity. And since it was, in fact, false, he is considered to have 
made it wilfully. (It might be said here that some few states do 
not uphold this view. In such states a reckless statement which is 
false is called an innocent misrepresentation. ) 

3. Allen stated falsely in the course of bargaining that a house 
had cost him $3,000 when, as a matter of fact, the house only cost 
him $2,000. Such a statement was a fraudulent misrepresentation. 
It should be noted here that there is a decided difference between 
saying that an article cost you $3,000 and that it is worth $3,000. In 
the former case if your statement is false you have made a fraudulent 
misrepresentation. In the latter case you merely express an opinion 
for the falsity of which you cannot be held. 


§ 80. Intent.— The fifth element is said to be that the 
representation must be made with the intent that the other 
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party should act on it. The reader should observe that it 
had advisedly not been said that the representation must be 
*made to the other party. A statement may be made to one 
party with the request that he communicate it to his friends 
or to some particular party, and in such case the party that 
acts upon the representation is in the same position as if the 
representation were made to him in person. 


EXAMPLES: 


1. Allen made a representation to a commercial agency that he 
was worth $50,000. He made the representation knowing that the 
Commercial Agency would give such information to their subscribers. 
As a matter of fact, Allen was only worth $1,000. Baker sold Allen 
goods on the strength of the representation. The court, in deciding 
the case, quoted the following passage from Bigelow on Fraud: ‘‘ The 
representation may be intended for a particular individual alone, or 
for several, or for the public, or for any one of a particular class, or 
it may be made to A to be communicated to B. Any one so intended 
by the party making the representation will be entitled to relief or 
redress against him, by acting on the representation to his damage.” 
The Court speaking for itself then said: ‘“‘ Any one making repre- 
sentation to a commercial agency relating to his business or to the 
business of any concern with which he is connected, must know and 
must be held to intend, that whatever he so represents will be 
communicated by the agency to any patron who may have occasion 
to inquire. His representations are intended as much for the patrons 
of the agency and for them to act on, as for the agency itself.” 
Stevens v. Ludlum, 46 Minnesota 16, |. c. 161, 162. 

2. Allen, a dealer in firearms, represented a gun to be an 
‘elegant twist gun made by Nock,” and to be “ good, safe, and 
secure.’ Nock was a celebrated gun maker. Baker, in bargain- 
ing for the purchase of the gun, told Allen that he wanted it for 
the use of himself and his sons. ‘The gun, shortly after the purchase, 
burst in the hands of one of Allen’s sons, who was using it, and 
badly injured him. It was ascertained that the gun was not manu- 
factured by the well-known Nock. Among other things stated in his 
decision Baron Parke said, “ A mere naked falsehood is not enough to 
give a right of action, but if it be a falsehood told with the intention 
that it should be acted upon by the party injured, and that act pro- 
duces damage to him” or if, speaking concretely, “instead of being 
delivered to the plaintiff immediately, the instrument has been 
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placed in the hands of a third person, for the purpose of being 
delivered to the plaintiff immediately, the instrument has been 
lent misrepresentation being knowingly made to the intermediate 
person to be communicated to the plaintiff and the plaintiff had 
acted upon it, there can be no doubt that the principle would equally 
apply.” Langridge v. Levy, 2 Meeson & Welsby’s English Reports. 
Quoted in Bennet’s Benjamin on Sales, § 431. 


§ 81. Representation Not Obviously Untrue.— 
Representation Relied Upon.— 

Representation One of Causes Inducing Plaintiff to Act — 

It is said that the representation must not be obviously 
untrue, that it must be relied upon, and that the representa- 
tion must have been at least one of the causes which induced 
plaintiff to act. These three elements are very closely re- 
lated, yet they are not synonymous. A party’s representa- 
tion may be obviously untrue. Again the representation 
may be apparently true, yet the other party may investigate 
and find it is false and if he then acts he does so relying on 
his own judgment. And there is a third possibility; viz., 
that the representation may be apparently true and the party 
to whom it is made may believe it and yet he may not be 
influenced by it when he acts. 

§ 82. Damage.— The last of the elements is that the 
plaintiff must have suffered damage. And this is so essen- 
tial that, notwithstanding that there was a false representa- 
tion of a material fact, made by the party charged, who knew 
the representation to be false, and who made the statement, 
which was not obviously untrue, with the intent that the other 
party (plaintiff) should act on it, and the other party (plain- 
tiff) believing and relying upon it, was induced thereby to 
act, still if no damage has been caused to such party (plaint- 
iff), then he has failed to make out a case of either innocent 
or fraudulent misrepresentation, and he cannot recover. 


EXAMPLE: 


Allen owed Baker $5,000, but Allen wrongfully and without 
cause refused to pay Baker the money he owed him. By making 
some false representations Baker induced Allen to pay the $5,000. 
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Allen cannot recover from Baker as Allen suffered no damage (le- 
gally) in being fooled to pay his just debt. Brown v. Blunt, 72 
Maine 415. 


' § 83. Effect of Innocent Misrepresentation.— The ef- 
fect of an innocent misrepresentation is to render the con- 
tract voidable at the option of the one misled. But if one 
who is induced to enter into a contract by an innocent mis- 
representation transfers property to the party making the 
representation and that party, in turn, transfers the prop- 
erty to a bona fide purchaser for value; i. e., a third person 
innocent of any wrongdoing and one who pays for the article, 
such a third person gets an entirely good title to the prop- 
erty. 
EXAMPLE: 

Allen made an innocent misrepresentation whereby Baker was 
induced to enter into an agreement. In pursuance of the agreement 
and before he discovered the true facts, Baker turned over to Allen 
a plow. Allen then sold the plow to Carter, an innocent third person, 
for $250. Carter got a good title to the plow. 


§ 84. Remedy of One Imposed Upon by Innocent Mis- 
representation.— A party who has been induced to enter 
into a contract as the result of an innocent misrepresenta- 
tion may do one of two things: 

(1) He may decide to abide by the contract and thus 
release the party who made the representation from all lia- 
bility. This is called “ratification.” ® 

(2) He may “rescind”’* the contract. This rescission 
may take place by mutual agreement of the parties or (as it 
is more frequently done) by a suit brought in a Court of 


(s) “Any act done after the discovery of the fraud by the defrauded 
party, that treats or recognizes the contract as being still in force, is a 
ratification. ‘Thus, one who has been defrauded of his goods, by bringing a 
suit for the purchase price, thereby affirms or ratifies the sale.”— Thayer’s 
Synopsis of the Law of Contracts, § 134. 

(6) “Rescission consists in giving back that which has been obtained un- 
der a contract, and reclaiming what has been parted with, whether it be 
money or property.”— Thayer’s Synopsis of the Law of Contracts, § 132. 
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Equity to cancel the agreement. But the party must act 
very shortly after he discovers that the innocent misrepre- 
sentation had been made or he may be held to have waived 
(given up) his rights.” 


EXAMPLES: 


t. Allen represented a buggy, which he was offering for sale, 
to be in good condition, when, in fact, Baker, who was present, 
could plainly see that the buggy was broken (and that Allen’s rep- 
resentation was therefore obviously untrue). If Baker bought the 
buggy he could not say that in acting, he had relied upon (had con- 
fidence in) Allen’s statements. ‘‘ Where the means of knowledge are 
at hand and equally available to both parties,’ said the Court, 
‘“‘and the subject of purchase is alike open to their inspection, if 
the purchaser does not avail himself of these means and opportunities, 
he will not be heard to say that he has been deceived by the vendor’s 
misrepresentations. If, having eyes, he will not see matters directly 
before him where no concealment is made or attempted, he will not 
be entitled to favorable consideration where he complains that he had 
suffered from his own voluntary blindness, and has been misled by — 
over-confidence in the statements of another. And the same rule 
obtains when the complaining party does not rely upon the misrep- 
resentation, but seeks from other quarters means of verification of 
the statements made, and acts upon the information thus obtained.” 
Slaughter’s Administrator v. Gerson, 13 Wall (U. S.) 379, 383. 

2. Allen represented that the assets of a corporation were $10,- 
ooo over the liabilities. Baker examined the books and found that 
the assets were only $5,000 over the liabilities. If Baker acted, he 
did so relying upon his own investigation and not upon Allen’s repre- 
sentations. 

3. Allen represented that a house which he was trying to sell 
Baker cost him $4,500, when, in fact, the house only cost $4,000. 
Baker replied, ‘I suppose, if you say that, your statement is entirely 
true. ‘The house looks as if it might have cost that much. But per- 
sonally I don’t care anything about what the house cost. Such in- 
formation will absolutely not influence me in any way. When I buy 
property of this kind I consider only the location and the rental, for 
I am buying it as a speculation.” In such a case, if Baker bought 
the property, it is obvious that the representation was clearly not even 


(7) The word used in Equity to signify waiver of right through waiting 
too long is “ laches.’ 
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partly an inducing cause of his (Baker’s) purchase. ‘The representa- 
tion must have been at least one of the causes which induced the plain- 
tiff to act. And in some jurisdictions it is held that the representa- 
tion must not only be one of the inducing causes but must be the 
sole cause; yet this, it is believed, is not the better doctrine. 


§ 85. Effect of Fraudulent Misrepresentation.—‘ Con- 
tracts affected by fraud are voidable, not void. The de- 
frauded party is alone entitled to avoid the contract, whereas 
the other party is bound. Furthermore, if a party fraudu- 
lently acquires goods or lands of another, and then sells the 
same for value to an innocent purchaser, the latter gets a 
good title notwithstanding the fraud. The result would be 
different if a fraudulent contract was utterly void. In that 
event the innocent purchaser would acquire no title, as is the 
case when stolen property is purchased by a person who is 
ignorant of the theft.”" The fraudulent misrepresenta- 
tion here spoken of by Judge Thayer is sometimes called 
“fraud in the inducement.”’ The name is indeed appropri- 
ate, for the fraudulent misrepresentation is looked upon as 
the inducement which led the defrauded party to enter into 
the contract. Although the general statement given by 
Judge Thayer is entirely true, it must be noted that there is 
one class of cases in which the weight of authority hold that 
the fraud makes the contract absolutely void. This kind of 
fraud is termed “ fraud in the execution.”’ It exists where 
a party who, although he exercises due care, nevertheless is 
defrauded into signing (executing) one kind of an instru- 
ment when he believes he is signing another. 


EXAMPLES: 


1. Allen, through a fraudulent misrepresentation, induced Baker 
to enter into an agreement. Pursuant to the terms of the agree- 
ment Baker transferred to Allen some property. Allen then sold 
the property to Carter, an innocent third person. Carter got a good 
title to the property. (Fraud in inducement.) 

2. Allen asked Baker to sign a paper which, on its face, pur- 
ported to be a lease. As a matter of fact, however, there was 


(h) Thayer’s Synopsis of the Law of Contracts, § 130. 
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cleverly placed under the receipt a promissory note which had only 
the place for the signature visible. Baker signed on the line indi- 
cated being unable to see that there was a note under the receipt. 
When Allen got away he simply removed the receipt which was 
pasted over the note, filled in the note and sold it. In such a case the 
weight of authority is to the effect that Baker would not be liable 
on the note. (Fraud in the execution.) Bishop on Contracts, §§ 
644-8. 

3. Allen, an illiterate farmer, was unable to read. He con- 
tracted to sell Baker 800 bushels of wheat at 80c per bushel, same to 
be delivered in two months. Baker, saying that he always makes his 
agreement in writing, handed Allen a paper to sign. Allen said, “I 
can’t read. ‘There is no one around here that can read. Will you 
read what you have written to me?” Baker read what purported 
to be a statement of the contract just entered into, when, in fact, 
the paper was a deed of Allen’s house to Baker. Allen signed and 
delivered the deed. Such a deed is void and not voidable. Fraud 
in Execution has taken place. 


§ 86. Remedy of One Imposed Upon by Fraudulent 
Misrepresentation.— One damaged by a fraudulent misrep- 
resentation may do one of four things: 

(1) He may decide to abide by the contract. 

(2) He may rescind the contract. 

(3) He may bring an action at law for damages on the 
grounds of fraud. ‘This is an action in tort for what is 
technically called “ deceit.” 

(4) If the contract is not yet completed and he (the 
injured party) has not yet performed in full, he may refuse 
to carry out the contract and if he is sued he may set up as 
a defense the fraudulent misrepresentation. 


Warranty 


§ 87. Introductory.— The subject of ‘“‘ warranty” is 
met with particularly in the law of sales, but inasmuch as 
the question often arises whether a statement is a repre- 
sentation or a warranty, it is apropos, at this time, to dif- 
ferentiate them, so far as is possible. The definitions and 
explanations that follow will give the meanings of the terms 


s¥ 
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only as they should be used when applied to contracts in gen- 
eral. 

§ 88. Representation and Warranty Defined.— A rep- 
resentation is a statement or assertion made by one party to 
the other, before or at the time of the contract of some mat- 
ter of circumstance relating to it. A warranty’ is an un- 
dertaking or stipulation, written or oral, that a certain fact 
in relation to the subject of a contract is or shall be as it is 
stated or promised to be. Again a warranty may be said to 
be any stipulation or undertaking, express or implied, of the 
seller, with reference to the title quality, or fitness for a 
particular purpose of goods which are the subject of a con- 
tract of sale.’ 

§ 89. When a Warranty Exists——‘‘In determining 
whether there was in fact a warranty, the decisive test is 
whether the vendor assumes to assert a fact of which the 
buyer is ignorant, or merely states an opinion or judgment 
upon a matter of which the vendor has no special knowledge 
and on which the buyer may be expected, also, to have an 
opinion and to exercise his judgment. In the former case 
there is a warranty; in the latter, not.””"* Again it has been 
said, “ No principle of common law has been better estab- 
lished or more often affirmed, both in the United States and 
in England than that in sales of personal property, in the 
absence of express warranty, where the buyer has an oppor- 
tunity to inspect the commodity and the seller is guilty of 
no fraud (and is neither the manufacturer nor the grower 
of the article he sells), the maxim of caveat emptor ® ap- 
plies.” ’ But it should be borne in mind that the general 


(8) Caveat emptor means, let the buyer beware, that is, a purchaser of 
property, if he is able to do so, should examine the property to see 
for himself if he can discover any defects. He may, however forego this 
examination if the seller makes representations which are unequivocal and 
which would ordinarily dissuade one from going to the trouble of inspecting 
the article. 

(i) Black’s Law Dictionary; Warranty. 

(j) R. M. Benjamin on General Principles of Sales, p. 28. 

(k) Kenner v. Harding, 85 Illinois, 264, 1. c. 268. 

(1) Barnard v. Kellogg, 10 Wallace (U, S.) 383, 388. 
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rule, that a warranty does not protect against defects that 
are plain and obvious to the sense of the purchaser, and 
which require no skill to detect, has no application to a case 
where the vendor uses art to conceal and does conceal such 
defects.™ 

§ go. Warranty and Representation Differentiated.— 
A statement made may be one of the inducements which 
cause the party to enter into the contract. If so, it is not 
considered a warranty until it becomes a part of the contract 
itself. Not so with a representation which is never consid- 
ered a part of the contract itself but is merely one of the 
reasons or inducements for entering into it. Although upon 
the same statement of facts there may be a warranty as well 
as a representation, yet when the assertion is looked upon 
as being a part of the contract it is then called a warranty, 
while if viewed only as one of the inducements for entering 
into the contract it is said to be a representation. 


EXAMPLES: 


1. Allen represented to Baker that a plow (belonging to Allen) 
was in good condition, when Allen knew, as a matter of fact, that 
the plow was entirely unfit for use. Baker was induced by Allen’s 
statements to enter into a contract for the purchase of the plow. 
The contract was put in writing and Allen inserted in the contract 
the words, “I warrant the plow, which is the subject of this sale, to 
be in good condition.” In this case Baker may view Allen’s asser- 
tion as being a fraudulent (mis) representation, or, if he chooses, he 
may treat the false assertion as being a breach of warranty. 

2. Suppose in the same case that Baker, in the course of the 
negotiations, spoke the words, “I warrant, etc.,” and that when the 
contract of sale (of the plow) was put in writing the words, “I 
warrant, etc.,” were not inserted in the contract. In such a case 
Baker could not hold Allen for the breach of warranty, for the so- 
called “parol evidence rule” forbids the introduction of evidence 
showing the oral warranty, if the contract of sale has been reduced to 
writing. 


§ g1. Effect of Breach of Warranty and Remedy.— 
(m) Kenner v. Harding, 85 Ill. 264. : 


“J 
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The effect of innocent and fraudulent misrepresentations 
has already been treated. It therefore remains for us to 
consider the effect of a breach of warranty. By the weight 
of authority it is held that where there is a breach of war- 
ranty by the seller, the buyer is not entitled to reject the 
goods but he has the following remedies: 

(1) He may maintain a contractual action against the 
seller for (damages) for the breach of warranty; or 

(2) He may set up as a defense to an action brought 
against him for the price by the seller the breach of war- 
ranty in diminution or extinction (of the price).” 

In Massachusetts, Maine, and a few other states, how- 
ever, the buyer may rescind the contract for a breach of 
warranty.° 

EXAMPLES: 


1. Allen expressly warranted a machine to be perfect in every 
particular. By the weight of authority Baker, so long as he wishes 
to rely on the warranty, may not return the machine. But he may 
sue Ailen for a breach of warranty in which his measure of damages 
would be the difference between the money value of the machine when 
it was sold and the value of the article if it had been such as the 
vendor warranted it to be. 

2. In the same case, if Baker has not yet paid for the machine, 
he may wait until Allen sues him for the price and then set up the loss 
(in value) or the total worthlessness of the machine to offset Allen’s 
suit. If, however, Baker is able to show the presence of the ele- 
ments of either an innocent or a fraudulent misrepresentation and 
if he desires to treat the false assertion, not as a breach of warranty, 
but as either an innocent or a fraudulent misrepresentation he has 
his remedies, of course, as given in a previous discussion of those 
subjects. 

3. Allen sold hay to Baker and warranted the hay to be whole- 
some for cattle. In fact, the hay contained a substance which poi- 
soned Baker’s cattle. ‘‘ The damages recoverable for a breach of war- 
ranty, include all damages which, in the contemplation of the parties, 
or according to the natural or usual course of things may result 
from the wrongful act. For instance, if a man sells hay or grain 


(n) See R. M. Benjamin on General Principles of Sales, 224. 
(o) Bryant v. Isburgh, 13 Gray (Mass.) 607, 611. 
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for the purpose of being fed to cattle, or such as is ordinarily used 
to feed cattle, and it contains a substance which poisons the buyer’s 
cattle, the seller is responsible for the injury. So, if one sells an 
animal, warranting or representing it to be sound, which is in fact 
infected with disease, he is responsible for the damages resulting from 
a communication of the disease to the buyer’s other animals; either 
in an action of tort for the false representation, or in an action on 
the warranty.” R. M. Benjamin, on General Principles of Sales 
228, citing Dushame vy. Benedict, 120 U. S. 630. 


‘ 


QUESTIONS 


I. Define the terms “‘ representation,” ‘‘ innocent mis- 
representation,” ‘‘ fraudulent misrepresentation.” 
Give a concrete example illustrating each of these 
terms. 
II. What are the elements of an innocent misrepresen- 
tation? Of a fraudulent misrepresentation ? 

III. Allen had a large quantity of oranges for sale. On 
January 1, 1910, he made an offer to sell to Baker 
all the oranges for a stipulated price, and gave 
Baker five days in which to accept or reject the 
offer. Allen represented the oranges to be in 
good marketable condition, which representation 
was true when made. On January 2, I9g10, 
Baker accepted the offer and notified Allen to that 
effect, but Baker did not have the oranges hauled 
away until January 5, and between January 3 and 
5 they spoiled. Was Allen guilty of either an in- 
nocent or fraudulent misrepresentation? Give 
reasons. 

IV. Allen occupied a room in a hotel next to that of one 
Baker. One evening Allen overheard a conver- 
sation between Baker and a third party, by the 
name of Carter, in which Baker represented that 
a certain piece of property, which he was offering 
to sell for $20,000, actually cost him $30,000. 
But Carter refused to buy the property on the 
ground that he did not consider it a good invest: 


yy 66 
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ment. Allen was introduced to Baker a few 
days later, and, thinking that he (Allen) had 
a chance to make some money, bargained with 
Baker for the property which had previously 
been the topic of conversation between Baker and 
Carter. Allen purchased the property for $18,- 
000, but at no time did Baker make any repre- 
sentations to Allen as to what the property had 
actually cost him. Several days after Allen pur- 
chased the property he learned that it had only 
cost Baker $10,000, and he now desires to bring 
an action against Baker for fraudulent misrepre- 
sentation. Decide the case, giving your reasons. 

V. On January 1, 1910, Allen, in trying to sell a buggy, 
represented that he had purchased the buggy on 
July 2, 1909, at 10 A. M. from one Baker for 
$150. After some bargaining, Carter bought 
the buggy, paying Allen therefor the sum of $100. 
On January 10, 1910, Carter ascertained that Al- 
len had not bought the buggy from Baker on the 
morning of July 2, 1909, but had done so in the 
afternoon of that same day, but the time of the 
day made no difference whatever in the value or 
serviceability of the buggy. ‘Carter, however, 
was sorry he had purchased the buggy from Allen 
because he found he could use the $100 to better 
advantage. He now wishes to sue Allen for a 
fraudulent misrepresentation. Decide the case, 
giving reasons. 

VI. Allen represented to Baker that the war between 
the United States and Spain would be settled in 
three months. On the strength of this represen- 
tation, Baker entered into a contract with Allen. 
It developed later that it took four months to set- 
tle the war. Do you think that Baker has a legal 
right to have the contract set aside? If so, why? 

VII. Allen falsely represented that a certain horse cost 
him $100. He sold the horse to Baker, however, 
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for $50. The next day after the purchase Baker 
sold the horse to Carter for $150. Then Baker 
learned that Allen had made a fraudulent misrep- 
resentation in stating that the horse had cost him 
$100, for, in fact, it had only cost him $865. 
Baker decided he would sue Allen in tort for de- 
ceit. Decide the case, giving reasons. 

VIII. What is the effect on a contract of an innocent mis- 
representation? Of a fraudulent misrepresenta- 
tion? 

IX. What remedies has a party in case he has been de- 
ceived by an innocent misrepresentation? By a 
fraudulent misrepresentation ? 

X. Distinguish between fraud in the inducement and 
fraud in the execution. Illustrate by concrete ex- 
amples. 

XI. What is a warranty? Wherein does it differ from 
a representation? Illustrate. 

XII. What does the expression caveat emptor mean? 

XIII. What is the effect of a breach of warranty? Is the 
rule in all states the same ? 

XIV. What remedy has a buyer in case there occurs a 
breach of warranty? Illustrate by examples. 


SECTION IV 


Undue Influence 


§ 92. Undue Influence Defined and Explained.— Very 
closely related to the subject of fraudulent misrepresentation 
is that of undue influence. In fact, the relief which courts 
of equity now grant in cases of undue influence is merely an 
extension of the doctrine applied to cases of fraudulent mis- 
representation; 1. e., that one person should not profit by de- 
ceiving or taking an unfair advantage of another. In fraud- 
ulent misrepresentation the deceit is accomplished through 
positive fraudulent representation made by one of the parties 
to the other. In undue influence, however, the taking of an 
unfair advantage is consummated through the overpower- 
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ing of the will of the individual, which overpowering has 
become possible either because of the family or confidential 
relations of the parties, or because of the mental weakness 
or dire necessities of one of the parties. Undue influence 
has, therefore, been properly defined as “‘ the abuse of power 
which stress of circumstances has given to the will of one 
individual over that of another.” ” 

§ 93. Classification There are three large groups of 
cases in which the stress of circumstances has been held to 
give to one individual unusual opportunities to take an un- 
fair advantage of another, and in cases coming within these 
groups, should the weaker party maintain that he has been 
imposed upon, a transaction will not be allowed to stand 
unless the party who was in a position to impose can prove 
that the transaction was, in fact, fair, just, and reasonable. 
The three groups of cases in which unconscientious use of 
power is afforded may be stated as follows: 

(1) Where one of the parties is connected with the 
other by family or confidential relations. 

(2) Where one of the parties is mentally weak. 

(3) Where one of the parties is in dire need. 

§ 94. (1) Family or Confidential Relations.— The 
family or confidential relations giving rise to a presumption 
of undue influence exist between husband and wife, parent 
and child, guardian and ward, trustee ® and cestui que trust, 
attorney and client, priest and penitent, physician and pa- 
tient, and any other persons standing in a similar relation.‘ 

§ 95. Contracts Between Parties Occupying Family or 
Confidential Relationship.— Contracts between parties oc- 
cupying family or confidential relationship are very closely 
scrutinized by the courts. There is always a presumption 
that the superior in these relations; i. e., the husband, parent, 
guardian, etc., will take an unfair advantage of the inferior; 


(9) A trustee is a person who holds the legal title to certain property 
for the benefit of some one else called a cestui que trust, which second party 
is to enjoy the rents and profits of the property. 

(p) 9 Cyclopedia of Law and Procedure, 454. 

(q) Lawson on Contracts, § 260. 
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i. e., of the wife, child, ward, etc. This presumption arises 
because of the unusual opportunities which are afforded to 
the superiors to overpower the will of the inferiors. If the 
safeguards of the courts of equity were not thrown around 
the inferior, who is usually the weaker party in these rela- 
tions, there would be no end of imposition practiced and such 
imposition could never be remedied. 


EXAMPLES: 


1. Allen, a strong-willed, unscrupulous man with no property, 
married Miss Baker, who was a weak-willed woman worth about 
$100,000. A week after their marriage, Allen persuaded his wife 
to deed to him $50,000 worth of her real estate. A month after 
this deed was given Allen deserted his wife. In such a case, if Mrs. 
Allen desired it, there is little doubt but that a court of equity would 
set aside the deed. Cf. Golding v. Golding, 82 Ky. 51. 

2. Allen induced his two sons to agree to sell him their land 
which they had inherited from a third party. The boys were of 
legal age, but they knew very little about business and were still 
under their father’s direct control. The deed was made at the fa- 
ther’s suggestion and solicitation and upon requests from him that 
practically amounted to commands. ‘The amount to be paid for the 
land was about one-fourth of its market value. Such a contract 
could be set aside upon the sons’ requesting it. Cf. Tucke v. 
Buchholz, 43 Iowa 415. 

3. Allen, a priest, refused to grant absolution to Miss Baker 
unless she would agree to convey to Allen as a gift a house worth 
$4,000. Miss Baker made the conveyance but later regretted that 
she had done so. In such a case if Miss Baker petitioned a court of 
equity there is little doubt but that the conveyance would be set aside. 


§ 96. (2) Mental Weakness.— A contract made by 
a party whose mind ?° is enfeebled by old age, sickness, dis- 
tress, or any other cause, is said to be made under undue in- 
fluence and such a contract will not be allowed to be taken 
advantage of by either party.” 


(10) The student should note that by “mental weakness” or “feeble 
mindedness” is meant a condition that can not exactly be called insanity 
and yet indicates a partial lack of complete mental power or mental control. 

(r) Lawson on Contracts, § 270. 
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EXAMPLE: 


Allen, a man of 85 years of age, was induced by Baker, a 


’ real estate dealer, to agree to pay $25,000 for a house, the market 


value of which was about $5,000. Such a contract would be set 
aside at the instance of Allen, or his heirs, unless Baker could con- 
vince the court that the utmost good faith had been used by him, and 
in such a case this would be very difficult. 


§ 97. (3) Necessities of a Party Where an expec- 
tant heir '! is in need or thinks he is in need of money and 
some one else takes advantage of the situation to extort 
from the heir a promise to pay an unreasonably large amount 
for the loan, such a contract will usually be set aside upon the 
application of the one imposed upon. And it may be said 
that in many other cases where a person is in dire need of 
money and is compelled to agree to pay a much larger 
amount than the loan made, courts of equity will often set 
aside such a contract upon the application of the borrower. 
it must also be noted that such cases often involve a positive 
violation of statute law, and if they do so courts of law will 
then permit the violation of the statute to be pleaded in de- 
fense to an action brought to recover the money loaned. 


EXAMPLES: 


1. John Allen, a young man of 21 years, was the only son of 
Richard Allen, who was worth $10,000,000. Richard Allen did 
not believe in giving his son, John, large sums of money to spend, 
for fear that the boy would become dissolute. John, however, being 
desirous of “keeping pace”? with the antics of some of his friends, 
borrowed $5,000 from Baker, a money lender, for which John Allen 
gave Baker a written instrument containing a legal assignment of 
all of John’s rights to his father’s property. Such a transaction 
would probably be considered unconscionable and would be set aside 
upon John Allen’s request. Baker would probably be allowed the 
$5,000 plus the interest at the legal rate for the time the money was 
used. 

(11) An expectant heir is a person who, if nothing prevents, will inherit 


the estate of’ some other party. For example, the sons of a wealthy man, 
who is still living, are expectant heirs of their father’s property. 
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2. Allen sold and transferred to Baker, after the money had 
become due from the insurance company, a policy of insurance for 
$2,000. Baker demanded payment from the insurance company and 
they were willing to pay the $2,000 but demanded that Allen, as 
well as Baker, sign the release. Allen refused to do this unless Baker 
would agree to pay him $500 for his signature. Baker, believing him- 
self to be helpless, agreed to pay the $500 whereupon Allen signed 
the release. Baker may then go into a court of equity and have the 
contract with Allen set aside. Cf. Coplice v. Kelley, 23 Kansas 474. 

§ 98. Rescinding Agreements Obtained Through Un- 
due Influence.— The rules respecting the right to rescind 
contracts entered into under undue influence follow, so far as 
equity is concerned, the rules which apply to fraud, but with 
one qualification. In case of fraud as soon as the fraud is 
discovered the parties are placed on an equal footing, and 
the affirmation of the contract or laches (delay) in setting 
the contract aside binds the party who was originally de- 
frauded; but in the case of undue influence it is not a particu- 
lar statement, but a combination of circumstances which con- 
stitutes the vitiating element of the contract; and unless it is 
clear that the will of the injured party has been freed from 
the dominant influence under which is has been placed, af- 
firmation or laches will not be allowed to prevent him from 
having the contract set aside.'? 


QUESTIONS 


I. Define the term “undue influence.” Differentiate 
between undue influence and fraudulent misrep- 
resentation. 

II. State the three groups of cases in which unconscien- 
tious use of power is particularly afforded. 

III. Between whom are family or confidential relations 
said to exist ? 

IV. Allen, who was a preacher, obtained a dominance 
over the will of Miss Baker, one of the members 


(12) This statement has been taken with some few changes from Lawson 
on Contracts, § 277. 
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of his congregation. While Miss Baker was un- 
der Allen’s influence, she executed a promissory 
note to Allen for $4,000. Is this note binding on 
Miss Baker if Allen still holds it? Suppose Al- 
len sold the note to Carter, who knew nothing of 
how the note was obtained. Can Carter hold 
Miss Baker? (Use your knowledge of the effect 
of void and voidable instruments to answer this 
question. ) 

V. Allen, a step-child of Baker, sued in equity to have 
a deed, made to Baker, set aside on the grounds 
that it had been made at Baker’s command and 
had been delivered one day after Allen had 
reached his majority. On whom rests the burden 
of proving good faith, or the absence of good 
faith, in such a case ? 

VI. State the rule in regard to contracts made by a 
strong-minded person with one who is mentally 
weak. Does the person who is mentally weak 
have to be insane to make this rule apply? 

VII. Give an original illustration showing how the rule 
mentioned in your last answer would operate. 

VIII. State the rule in regard to contracts made with one 
in need. 

IX. Who is an expectant heir? 

X. What remedy has a party who has entered into a 
contract under undue influence ? 


SECTION V 
Duress 


§ 99. Introductory.— We have seen that when a con- 
tract is entered into with mutual mistake, it may be set aside 
at the option of the parties. We have also noted that when 
innocent or fraudulent misrepresentations taint a contract 
the party deceived may, at his election, have the contract 
set aside. We have found that when a party entered into a 
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contract under undue influence, he might also have same de- 
clared of no effect, by the proper tribunal. There yet re- 
mains to be considered the effect of “ duress’? upon con- 
tracts. 

§ 100. Definition—‘‘ Duress” is any unlawful physi- 
cal force (or restraint) applied or threatened to the person 
of the party or of the party’s huband, wife, parent, or child 
through constraint of which he, in form, consents to what he 
otherwise would not.* 

§ rox. Classification Duress exists in two groups of 
cases. First, where actual, unlawful physical force or phy- 
sical restraint is applied to a human being. Second, where 
threats to apply unlawful, physical force or physical restraint 
to a human being have been made. The first of these two 
groups constitutes duress by force and duress by imprison- 
ment. ‘The second group is duress by threats or duress per 
minas. 

§ 102. Duress by Force and Imprisonment Defined. 
— Duress by force consists in the actual application 
of unlawful force to a party (or to the husband, 
wife, parent, or child of such said party) thereby in- 
ducing said party to pay money, deliver property, or enter 
into any contract or obligation in order to secure the removal 
of such force. Duress by imprisonment consists in unlaw- 
fully physically restraining a party (or such party’s husband, 
wife, parent, or child) and thereby inducing the party to pay 
money, deliver property, or enter into any contract or obliga- 
tion to secure his release (or the release of the husband, wife, 
parent, or child) from such restraint. 

§ 103. What Unlawful Force Is.— By force in duress is 
meant nothing different than what is meant in ordinary par- 
lance. Force is unlawful if it is applied without the sanc- 
tion of the law. In regard to unlawful physical restraint, 
it must be noted that the law has provided for certain 
methods of lawful imprisonment. If any other methods are 
employed than the ones sanctioned by the law, the restraint 
is unlawful. 


(s) Bishop on Contracts, § 75. 
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EXAMPLES: 


1. Allen, an individual of ordinary firmness, was walking along 

» a country road. Baker, a passerby, assaulted Allen and beat him 

’ violently with a cane. Allen begged for mercy and Baker said he 

would stop hitting him if he (Allen) would sign a contract to do 

certain things. Allen signed the contract. ‘This was duress by 
force. 

2. Allen, an individual of ordinary firmness, was kidnapped and 
was locked in a room by Baker. In order to secure his release Allen 
entered into a contract to pay Baker $4,000. ‘This was duress by 
imprisonment. 

3. Allen’s son, Richard, was unlawfully restrained by Baker. 
In order to secure Richard’s release, Allen paid Baker $1,000. This 
money was obtained through duress by imprisonment. 


§ 104. Duress by Threats, Defined and Explained.— 
Duress by threats, or per minas, as it is often termed, con- 
sists in the execution of an obligation or the payment of any 
valuable property by a party to avoid any serious bodily 
harm which is imminently threatened to the party (or to 
the husband, wife, parent, or child of such party). The 
threats must be such as to strike with fear a person of com- 
mon fairness and consistency of mind." Mere advice, di- 
rection, or persuasion is not duress. 


EXAMPLE: 


Allen, a man of fair mind, was threatened by Baker, an armed 
highwayman, with immediate death unless he (Allen) would sign 
a note to pay Baker $1,000. Allen b slened the note. This was duress 
by force or per minas. 


§ 105. What Force or Threats Necessary.— It should 
be noted that in all cases where duress has been practiced, 
it must be shown that the force or threats were of such a 
character as to take away the free agency of the individual or 
to destroy his power of withholding his real consent to hand- 
ing over the property or entering into the contract or ob- 
ligation. 

§ 106. Duress Renders Contract Voidable.— Con- 


(t) Lawson on Contracts, § 256. 


102 AMERICAN BUSINESS LAW 


tracts entered into under duress are voidable, but only at 
the election of the party intimidated. The person guilty of 
the duress is bound if the one intimidated wishes to stand by 
the contract. 

§ 107. Remedies.— The party intimidated may obtain 
the following relief: 

(1) He may have the contract rescinded in equity. 

(2) He may bring an action at law to recover any 
money or property which he has paid over to the guilty 
party. In such a case the law implies a promise to repay 
money. 

(3) He may set up the duress in defense to an action 
brought against him on the contract. 

§ 108. Duress of Goods.— We have up to this time 
been discussing only duress of the person. A word should 
be added in regard to a form of duress known as “ duress 
of goods.” This consists in taking, destroying, detaining, 
or threatening to take, destroy, or detain a person’s property 
in order to compel such person to do that which he would not 
otherwise do. 

§ 109. Effect of Such Duress.— The law is unsettled 
in the United States as to whether if a party enters into an 
agreement under duress of goods he will be entitled to the 
relief previously mentioned under remedies for duress. The 
wight of authority seems to be against so doing. There is 
some authority for the statement, however, that if a party 
threatens to destroy your property and you enter into a 
contract with him in order to prevent his carrying into exe- 
cution his threat, you will be entitled to the same relief 
as is obtainable in contracts entered into under duress of 
person." 


QUESTIONS 
I. What is duress? What two kinds of duress are 
there? 
II. Define duress by force; duress by imprisonment. 
Illustrate. 


(u) Bishop on Contracts, § 724. 


VII. 


IX. 
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Define duress by threats. Illustrate. 

What effect has duress on contracts? 

What remedy has the party intimidated? 

What is meant by duress of goods? What is the 
effect of such duress? 

Allen, a clever salesman, talked to Baker five hours 
and finally induced Baker to enter into a contract. 
Baker wishes to have this contract set aside on 
the ground of duress. Can he do so? 

Allen, who had in his care Baker’s horse, refused 
to return same until Baker signed a certain con- 
tract. Baker signed the contract and then Allen 
returned the horse. Baker now desires to have 
the contract which he signed set aside. Under 
what conditions can he do so, if any? 

Allen had Baker lawfully arrested. Then Allen told 
Baker he would have him released if Baker would 
pay him $500. Baker paid the money to Allen, 
who promptly had him (Baker) released. Can 
Baker recover the money? Why? 

Allen signed a promissory note to pay Baker $500 
in order to obtain the release from custody of his 
wife, who was unlawfully locked up in Baker’s 
house. Baker sold the note to Carter, who knew 
nothing of how the note had been obtained. Can 
Carter recover on the note? Why? What is 
the fundamental principle underlying this case? 
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§ 110. Definition 

§ 111. Valuable and good consideration 

§ 112. Benefit to promissor and detriment to the promissee 
§ 113. A seal 

§ 114. Adequacy of consideration 

§ 115. Exchange of sums of money 

§ 116. Past consideration 

§ 117. Special cases where no legal consideration exists 

§ 118. Failure of consideration 

§ 119. Consideration may always be shown 


§ 110. Definition.— “ Consideration,” which was given 
as the fourth essential of every valid contract, may be said 
to consist in some right, or benefit accruing to the promis- 
sor* to a contract, or some forbearance, loss, or detriment 
suffered or undertaken by the promissee.* 

§ 111. Valuable and Good Consideration.— It must be 
stated, however, that the definitions given in the preceding 

(a) The promissor is one who makes a promise. The promissee is one to 


whom the promise is made. 
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paragraph have in mind such a consideration as is deemed 
in the law to be valuable. We often find used the phrase 
‘“ good consideration.” By this is meant that the material 
~ cause which moves the contracting party to enter into the con- 
tract is love and affection. If, for example, a father con- 
tracts to deed to his son a horse simply because of the love 
and affection he bears for the son, such a contract would rest 
on what is known as a “ good consideration.’ An important 
thing to be noted about this is that if the father failed to 
make the deed as he contracted to do, the son could have 
no legal recourse against him. If, however, the father actu- 
ally made the deed and delivered it to his son, the trans- 
action would be similar in character to a gift made to any 
other person, and would stand, unless the rights of existing 
creditors of the father would be interfered with, when the 
deed would be set aside. Inasmuch, however, as a good 
consideration is not sufficient to support an executory con- 
tract, we will not further consider it, but will confine our 
attention to such contracts as are supported by a valuable 
consideration. 

§ 112. Benefit Accruing to Promissor or Detriment 
Suffered by Promissee.— A valuable consideration, as has 
been indicated, consists in a benefit accruing to the promissor 
to a contract or a detriment suffered by the promissee. By . 
this it is seen that the consideration which will support a 
contract need not necessarily consist in a benefit to the one 
promising but that it may rest upon a detriment (something 
suffered) by the other party to whom the promise is made. 
Ordinarily, however, both parties receive a benefit and both 
suffer a detriment. 


EXAMPLES: 


1. Allen employed Baker to do certain work. It was contracted 
that Baker was to receive the sum of $5,000 a year for his services. 
In this case the consideration supporting the contract, so far as Allen 
was concerned, was the promise of the services which Baker was to 
render; and the consideration, so far as Baker was concerned, was the 
promise of the $5,000 which he was to receive from Allen. If the 
contract was performed, Allen received a benefit in getting Baker’s 
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services and Baker received something of value in getting Allen’s 
money. Allen suffered a detriment in parting with the $5,000, and 
Baker was inconvenienced in giving up his time for one year. 

2. Allen, a business man, went to Baker, an attorney, for advice 
in regard to a legal matter. Baker gave the advice, for which he 
charged Allen $100. ‘The consideration in this contract, considered 
from Allen’s standpoint, was the advice which he received, and viewed 
from Baker’s position was the $100 which he was to get. Allen re- 
ceived a legal benefit in getting legal advice, even though he may not 
have actually been assisted thereby, and he suffered a loss in parting 
with the $100. Baker benefited in getting the $100; and he suf- 
fered a legal detriment in giving up his time to Allen. 

3. Allen owes Baker $1,000. Baker threatens to sue Allen for 
the money, and in order to avoid being sued Allen gets Carter, his 
friend, to write Baker the following note: 

3-10-08. 
“Mr. Baker: 

“Tf you will contract to give Mr. Allen three months’ more time 
in which to pay the $1,000 which he owes you, I will guarantee the 
payment of that sum of money, and if same is not paid within three 
months from the date of this letter, I will pay you the $1,000. 

“JOHN CARTER.” 


Mr. Baker, knowing that Carter was a responsible party, accepted 
the terms of this offer. He waited the three months and then, inas- 
much as Allen did not pay the money, he (Baker) demanded the 
$1,000 from Carter. The contract between Baker and Carter was 
supported by a valuable consideration, inasmuch as Baker, in agree- 
ing to wait and in waiting three months, surrendered his valuable 
right to sue Allen immediately and thereby suffered a legal detri- 
ment. 

4. On March 20, 1869, John Allen contracted to and with Rich- 
ard Baker, his nephew, that if said nephew would refrain from drink- 
ing liquor, using tobacco, swearing, and playing cards or billiards for 
money, until he should become twenty-one years of age, then he, John 
Allen, would at that time pay to him, the said Richard Baker, the 
sum of $5,000 for such refraining, to which said Richard Baker con- 
sented. Said Richard Baker in all things fully performed his part 
of said contract. John Allen refused to pay the $5,000, so his nephew 
brought suit for the money. On behalf of the uncle it was contended 
that the contract was without consideration because the uncle gained 
nothing by his nephew’s refraining from the habits mentioned, and 
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because, furthermore, it was in reality a good thing for the nephew 
to so refrain. In a similar case the court held that the $5,000 could 
_ be recovered. “‘A * * consideration, in the sense of the law, may 
' consist either in some right, interest, profit, or benefit accruing to the 
one party or to some forbearance, detriment, loss, or responsibility, 
given, suffered or undertaken by the other. * * The second branch 
of this judicial description is really the more important one. Con- 
sideration means not so much that one party is profited as that the 
other abandons some legal right in the present or limits his legal 
freedom of action in the future as an inducement for the promise of 
the first.’ 

“Now, applying this rule to the facts before us, the promisee (the 
nephew) used tobacco, occasionally drank liquor, and he had a legal 
right to do so. ‘That right he abandoned for a period of years upon 
the strength of the promise * * * that for such forbearance he would 
receive $5,000. We need not speculate on the effort which may 
have been required to give up the use of these stimulants. It is 
sufficient that he restrained his lawful freedom of action within cer- 
tain prescribed limits upon the faith of his uncle’s contract; and now 
having fully performed the conditions imposed, it is of no moment 
whether such performance actually proved a benefit to the promissor 
(the uncle), and the court will not inquire into it.” Hamer v. Sid- 
way, 124 N. Y. 538. 

5. Allen entered into a valid contract with Baker, in which it 
was agreed that Allen was to work for Baker for one year and that 
Baker was to pay Allen $10 per week for his work. Allen worked - 
for about one month when he was offered a salary of $25 a week 
for the same kind of work by one Carter. Allen thereupon went to 
Baker and offered to pay Baker the sum of $50 if Baker would re- 
lease him (Allen) from his contract. Baker consented to release 
Allen under those conditions and Allen went to work for Carter; 
but when Baker demanded the $50 Allen refused on the grounds that 
there was no consideration for the contract. In a suit Allen would 
be held liable for this $50, for Baker had released Allen from a bind- 
ing contract and such a release is a valid consideration in the eyes of 
the law. ' 

6. Miss Dorothy Allen contracted to marry Mr. Thomas Baker, 
provided Mr. Baker would contract to deed to her, a certain day after 
their marrage, a certain piece of land which was designated. Baker 
agreed to deed the land. This was a contract. Marriage is said to 
be the most valuable consideration known to the law. 
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§ 113. A Seal.— We cannot treat the subject of consid- 
eration without speaking of a “seal.” At the common law 
(that which came from England) if a seal was attached to 
a contract such a contract was conclusively presumed to be 
supported by a sufficient consideration and no evidence could 
be introduced disputing this presumption. 

“A seal originally consisted of a piece of wax attached 
by a ribbon to a document, and stamped with the coat of 
arms or other peculiar device of the individual executing 
the document. The courts deemed that such document 
should be binding, because of the solemn manner in which 
it was executed. The signet rings which many persons wear 
are survivals of this ancient custom, similar rings having 
been formerly used for making an impression on wax. In 
course of time substitutes for the wax seal were introduced. 
Colored paper wafers pasted to a document were given the 
same legal effect as wax seals, since the intention of the 
parties to make their deed or contract a ‘sealed’ one was 
thus indicated. Finally, a mere scroll seal resembling a 
paper wafer, and with the word ‘seal’ written or printed 
inside it was employed. This also indicates the intention of 
the parties to bring themselves within the custom which 
gives special validity to sealed documents, and the courts 
have recognized this intention. Indeed, in a few states a 
scratch of the pen or any mark intended to represent a seal 
will be given legal effect as such. For instance, the letters 
‘L. S.’ are sometimes used for this purpose. These letters 
are the initials of the Latin words, locus sigilli, which mean 
‘the place of the seal.’ Where any such substitute is used 
in place of the old fashioned seal the party should be care- 
ful to recite the fact that the document is sealed.””” To do 
this the parties usually conclude the body of the contract 
with the words “‘ In witness whereof we have hereunto set 
our hands and seals.” In many of the states ! of our Union 

(b) Sullivan on American Business Law, § 58. 

(x) Arizona, Arkansas, California, Colorado, Idaho, Indiana, Iowa, Kan- 
sas, Kentucky, Mississippi, Missouri, Montana, Nebraska, Nevada, New Jer- 
sey, North Dakota, Ohio, South Dakota, Tennessee, Utah, Washington.— 
Sullivan on American Business Law, § 61. 
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the seal has lost much of its importance and in such states 
a contract must be supported by a valuable consideration, 
. notwithstanding that it has a seal attached. And it is always 
' advisable to have a contract supported by a valuable consid- 
eration, however smal] that consideration may be, in order 
that there may be no question as to its validity. 

§ 114. Adequacy of Consideration.— ‘‘ When a prom- 
ise is founded upon a consideration which the law deems 
valuable, it will be enforced, although the consideration may 
be inadequate.” ° A promise on the part of a person to sell 
a horse that is worth $100 for $25 is supported by as valu- 
able a consideration in the eyes of the law as a promise to 
sell the horse for what its full value would be. Courts pay 
no attention to the fact that the consideration for a promise 
is inadequate, except in those cases where it is maintained 
that reality of consent was absent. In such cases inadequacy 
of consideration may be strong evidence tending to prove 
the lack of consent. 

§ 115. Exchange of Sums of Money.— There is one 
class of cases in which the courts have uniformly held that 
a different rule applies than that given in the previous para- 
graph. Briefly stated this exception is that one sum of 
money is not the legal equivalent of a greater sum and the 
promise of one party to accept a smaller sum than what is 
due him will be held to be without consideration. In those 
cases “‘ when a person owes a certain sum of money, say 
$1,000, a promise by the creditor (the person to whom the 
money is due) to take a less sum in money, say $750, and 
to discharge the debt, is not énforceable. As the law meas- 
ures all values in money, $750 is not regarded as the equiva- 
lent of $1,000; therefore a promise to pay the smaller sum 
is not valid consideration for a promise to discharge a debt 
for the larger amount which is, at the time,‘due. Never- 
theless, a promise to accept something besides money which 
the debtor is not bound to deliver, in discharge of a debt of 
$1,000, would be valid, although the creditor received much 


(c) Thayer’s Synopsis of the Law of Contracts, § 29. 
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less in value than $1,000." Again, if an honest dispute ex- 


ists as to the amount due by one to another, then the amount 
definitely agreed upon as a settlement of the controversy will 
be binding. So, too, where a party owes a number of credi- 
tors and these creditors compromise it is then held that the 
mutual understanding among all to become parties to it, that 
each is to take the composition agreed upon and forbear 
further to press or insist upon their claim, is sufficient con- 
sideration to support the contract and it will be allowed to 
stand. ; 
EXAMPLES: 


1. Allen offered to sell Baker a farm for $1,000. Baker ac- 
cepted Allen’s offer. When Baker tendered the $1,000 to Allen he 
asked for a deed to the farm. Allen refused to deliver it on the 
grounds that the farm was worth $3,000. Allen would either have 
to deliver the deed or answer in damages to Baker, as the law in such 
cases does not concern itself with the adequacy of consideration. 

2. Allen owed Baker $1,000. Baker demanded the money. AlI- 
len said he would not pay in full, but that if Baker would give him 
a receipt in full he would pay $900. Baker gave the receipt in full, 
received the $900 and then sued Allen for the $100. He could re- 
cover the $100, for his promise to take a less sum than was legally 
due him was without legal consideration. 

3. Allen owed Baker $3,000. Allen, being pressed for money, 
agreed to give Baker a deed to a house in payment of the debt. 
Baker accepted the deed as payment in full of the debt of $3,000. 
The house was worth only $2,000. Baker sued to recover the 
$1,000, which he claims is still due him. This he cannot recover as 
he accepted not another sum of money which was less in value than the 
amount due him, but an article the value of which it was for him to 
have determined when he accepted it in payment of the debt. 

4. Allen owed five creditors $2,000. He had only $5,000, so he 
offered to pay these creditors 50c on the dollar if they would re- 
lease him from his obligations. The creditors contracted to accept 
5oc on the dollar in full settlement of their claims against Allen. 
They are bound by this, inasmuch as the courts have said that the 
promises of the creditors constitute a mutually binding contract. 


§ 116. Past Consideration We sometimes hear the 
(d) Thayer’s Synopsis of the Law of Contracts, § 22. 
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phrase “‘ past consideration.” ‘‘ A past consideration, it is 


said, is some act or forbearance in time past by which a man 
_ has benefited without thereby incurring any legal liability. 
If, afterward, whether from good feeling or interested mo- 
tives, he makes a promise to the person by whose (previous) 
act of forbearance he has benefited, and that promise is 
made upon no other consideration than the past benefit, it 
is gratuitous and cannot be enforced.’’* If, however, a con- 
tract is supported in part by a past consideration and in part 
by a present valuable consideration, it will then be a valid 
contract. So also where an infant upon reaching his ma- 
jority agrees to pay a debt contracted during infancy, the 
past consideration will support the fresh promise to pay; 
likewise when a debtor whose debt is discharged by bank- 
ruptcy proceedings, or by the operation of the statutes of 
limitations, makes a new promise to pay the debt. In some 
states, however, such new promises must be in writing. 


EXAMPLES: 


1. Allen and Baker were good friends. One day Allen as an 
evidence of his friendship for Baker gave him (Baker) a saddle 
horse. A few days afterward, Baker promised Allen, that, in con- 
sideration of the beautiful horse which Allen had previously given 
him as a present, he (Baker) would do a certain piece of work for 
Allen. Later on Baker decided that he would not do the work. 
Allen could have no legal redress against Baker inasmuch as the 
promise of Baker was based upon a past consideration; namely, some- 
thing which Baker had benefited by in the past without incurring 
any legal liability therefor. 

2. Allen gave Baker a gold watch as a birthday present. A few 
days later Baker promised Allen that in consideration of the gold 
watch which Allen had previously given him and $2 which Allen 
would pay him in the future he (Baker) would paint a front porch for 
Allen. This would be a valid contract, for although the gold watch 
was a past consideration, yet the addition of the present valuable 
consideration, namely the $2 promised, makes the contract an enforce- 
able one. 


§ 117. Special Cases Where No Legal Consideration 
(e) 9 Cyclopedia of Law and Procedure, § 358. 
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Exists.— In view of what has preceded it is almost unneces- 
sary to say that if a contract is not supported by a valuable 
consideration it will not be enforceable. It may be well, 
however, to call special attention to a group of cases in 
which, although legal consideration seems to be present, as 
a matter of fact it does not really exist. Wherever one 
party to an alleged contract promises to do no more than 
it was his legal duty to perform before the alleged contract 
was entered into, such a promise by him will not constitute 
a valuable consideration for such alleged contract. 


EXAMPLES: 


1. Allen, a constable in a Justice of the Peace court, was by law 
required to serve subpoenas whenever requested by one of the parties 
to a suit. One day Allen refused to serve a subpoena unless Baker 
would agree to pay him $5 for so doing. Baker agreed to pay the 
money and Allen thereupon served the subpoena. Baker then re- 
fused to pay the $5. Allen would have no legal recourse against 
Baker inasmuch as Allen had done only what the law had required 
him to do previous to making the contract. 

2. Allen owed Baker $500. Allen refused to pay this just debt 
unless Baker would work for him one month for nothing. Baker 
contracted to do the work, whereupon Allen paid him the $500. 
Then Baker refused to do the work. Allen would have no legal 
remedy against Baker as there was no valid consideration to sup- 
port the contract. It is true that Baker agreed to do the work but 
Allen did only that which the law would have compelled him to do 
previous to making the contract. 


§ 118. Failure of Consideration.— ‘‘ It sometimes hap- 
pens that an article or thing bargained for, contrary to the 
expectation of the parties, has no existence, or the title 
thereto fails, or the article is different in kind or quality from 
what it is supposed to be. In all these cases, the considera- 
tion supporting the buyer’s promise to pay or the article 
or thing bought, is said to have failed. Sometimes the con- 
sideration fails in toto (entirely), in which event the buyer’s 
promise cannot be enforced; or if he has paid for the article, 
the sum paid may be recovered. In other instances there 
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may be a partial failure of consideration, in which event the 
seller can recover only a portion of the contract price.” ‘ 


EXAMPLES: 


1. Allen and Baker both lived in the city of St. Louis. Allen 
owned a house in Chicago. Allen agreed to transfer the deed to the 
house to Baker for the sum of $4,000. Baker paid the $4,000, when 
he discovered that ten minutes before Allen had delivered to him the 
deed, the house had burned down. Baker could recover the $4,000, 
for there had been a failure of consideration so far as Allen was 
concerned. If, however, the house had taken fire immediately after 
the deed had been delivered, then Baker would have to bear the loss 
inasmuch as at the time of the closing of the deal the consideration had 
existed. 

2. Allen contracted to sell Baker a certain 400 pairs of shoes, 
which were in transit from New York to St. Louis, for the sum of $2 
per pair, making a total of $800. It was later discovered that 200 
pairs of the 400 pairs of shoes had been stolen before the contract 
was made. Baker would, therefore, be bound to pay only for the 
remaining 200 pairs, for part of the consideration had failed. 


§ 119. Real Consideration May Always be Shown.— 
In a suit on a contract no matter whether the contract be 
oral or written, the real consideration may always be shown 
notwithstanding that it differs from the consideration ex- 
pressed in the contract. This is permitted because the ad- 
mission of such evidence prevents the enforcement of con- 
tracts based upon an unlawful or immoral consideration.® 


QUESTIONS 


I. Define the terms “ good consideration ”’; ‘‘ valuable 
consideration.” 
II. What is meant by the expression “‘ a benefit to one 
party or a detriment to the other”? 
III. Allen promised to pay Baker $500 if Baker would 
drop a law suit which he had brought in good 
faith against Allen. Baker dropped the law suit 


(f) Thayer’s Synopsis of the Law of Contracts, §§ 30-31. 
(g) Thayer’s Synopsis of the Law of Contracts, § 35. 
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IV. 


VII. 
Vit: 


IX. 
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and Allen then refused to pay the $500. If Allen 
can prove that he would have won the suit had 
Baker not dropped it, could Baker nevertheless re- 
cover the $500 which Allen had promised him for 
dropping the suit? Cf. Flanagan v. Kilcome, 58 
INC Td. 443: 

What is a seal? Does it import a consideration? 

Is it necessary that the consideration of a contract 
be adequate? 

Allen contracted to pay Baker $5 for a horse worth 
$50 and Baker contracted to accept the $5. In 
the eyes of the law would the consideration of this 
contract be a sufficient one to support a contract? 

Give an example of a past consideration. 

A number of seamen were under a valid contract 
to make a trip from San Francisco to Seattle and 
back to San Francisco for $20 per week. When 
the boat put in at a harbor some distance from 
Seattle the seamen all threatened to leave the boat 
unless the captain would contract to pay them $40 
per week. Inasmuch as the captain could get no 
other seamen at that place he promised them 
that he would pay the $40. When the boat re- 
turned to San Francisco the men demanded their 
wages and the captain refused to pay them any 
more than the $20 per week, originally agreed 
upon. Could the men recover at the rate of $40 
per week, and if so, why? 

Give an example of total failure of consideration; 
of partial failure of consideration. 

May consideration always be shown, and if so, why? 
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I. Contracts in Breach of the Written Law 


. Such contracts not enforceable 
. Wagering contracts 

. Sunday contracts 

. Usurious contracts 


II. Contracts in Breach of the Common Law 


. Rule 

. Contracts to commit crimes 
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III. Contracts Contrary to Public Policy 
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§ 120. Introductory.— The fifth essential of every valid 
contract is legality, i. e., the contract must be to do or not 
to do some lawful thing. Parties are free to contract as 
they please so long as they do not come into conflict with 
the law, but when contracts which the law forbids are 
made, then the courts will refuse to enforce such contracts or 
give damages for the breach of them. ‘The contracts which 
the law forbids may be conveniently grouped under three 
main heads: 

I. Contracts in Breach of the Written Law 
II. Contracts in Breach of the Common Law 
III. Contracts Contrary to Public Policy 


* * * * * Bn * 


I 


Contracts in Breach of the Written Law 


§ 121. Such Contracts Are Not Enforceable-—— Any 
contract forbidden by the written law will not be enforced 
by the courts nor will damages be allowed for the breach 
of such contracts. “There are innumerable contracts of 
this character but we shall be able to consider only the fol- 
lowing, namely, wagering contracts, Sunday contracts, and 
usurious contracts. 

§ 122. Wagering Contracts.— A wagering or gam- 
bling contract is “one in which the parties stipulate that 
they shall gain or lose, upon the happening of an uncer- 


a 
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tain event in which they have no interest except that arising 
from the possibility of such gain or loss.” * At the com- 
mon law (that which came from England) wagering or 
gambling contracts were not illegal, but courts in many of 
our States refuse to accept the early English view, and 
these courts hold such contracts to be illegal. In order to 
put an end to any doubt as to the rule in such cases, most 
of the States have enacted statutes declaring wagering con- 
tracts to he illegal. 


EXAMPLE: 


Allen entered into a contract with Baker in which it was agreed 
that if a certain horse called ‘‘ Jennie’ won a certain race, he (Allen) 
would pay Baker $100, but if the horse named “ Eva”’ came in first, 
then Baker would pay Allen $200. Eva won the race and Baker 
refused to pay the money. If the statute of the States or the decisions 
of the Court of Last Resort in that State declared wagering contracts 
illegal, Allen would have no legal recourse against Baker. 


§ 123. Sunday Contracts——In most of the States 
statutes have been enacted declaring that contracts, per- 
taining to worldly business, which are made on Sunday, shall 
be considered illegal. By ‘“‘ worldly business” is meant 
transactions for private gain. Contracts in aid of a church 
or for charitable purpose or with no hope of private gain 
in view are not contrary to such Sunday statutes; so, also, 
the publishing of a Sunday newspaper has been held not to 
be illegal. 

EXAMPLE: 

On Sunday, January 16, 1910, Allen entered into a contract with 
Baker whereby it was stipulated that Allen was to work for Baker 
for one month for the sum of $400. When the time came for Allen 
to go to work he refused on the grounds that the statute of the State 
declared contracts made on Sunday to be illegal. This was a good 
defense. 


§ 124. Usurious Contracts.— A usurious contract is one 
in which it is stipulated that a higher rate of interest is to 


(a) Black’s Law Dictionary: Wagering Contracts. 
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be paid for the use of money than that allowed at law. At 
the common law, parties were permitted to stipulate for any 
_tate of interest that they saw fit. In many of our States, 
- however, statutes have been passed declaring what shall be 
the legal rate of interest, i. e., the rate which the courts 
will allow, provided the parties fail to stipulate for any 
specific rate, and what shall be the maximum rate of inter- 
est, 1. e., the highest rate which the parties may lawfully 
agree upon. But in some of the States a legal rate alone 
has been fixed, while the maximum rate is left open; and 
also in some of the States special laws have been passed 
permitting certain kinds of commercial enterprises, for ex- 
ample, business and loan associations, to charge a special 
rate of interest. The following table gives only the gen- 
eral interest laws in the various States. For special laws 
the student must consult the statutes in his State: 


EXAMPLE: 


Allen borrowed $100 from Baker for which he gave Baker a 
promissory note and agreed to pay interest at the rate of 15 per cent 
per annum. ‘The transaction took place in Minnesota. When the 
note fell due Allen refused to pay it. Baker could have no legal 
recourse against Allen, for the State of Minnesota declares that 
anyone who charges more than 10 per cent interest per annum for 
the use of money shall forfeit his right to recover both principal 


and interest. 


: Penalty f 
tea) Maximum Rate ani clita 
State Rate Per Cent Exceeding 
Per Cent Cie ee Maximum Rate 

Alabama ........-.; 8 8 Forfeiture of all interest 

INES spopndeaboodc 8 12 Forfeiture of principal to 
school fund 

JN VACIEY. BOG = SO OOGOE 6 be) 

Arkansas .......-+-- 6 Io Forfeiture of principal and 
interest 

California .........-- 7 No limit No penalty 

Coloradomens sc eet 8 24 

Connecticut! cw. cel. ore 6 12 Forfeiture of principal and 


interest; also fine and impris- 
onment 
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Legal : Penalty for 
State Rate ee Exceeding 
Per Cent Per Cent Maximum Rate 
WMelawareuercsciee o-s0 6 Forfeiture of principal’ and 
interest and a sum equal to 
amount of loan is recoverable 
District of Columbia . 6 10 Forfeiture of all interest 
INGE: “esooecacouon 8 10 Forfeiture of all interest 
Georgia ...... SIOGOO SY/ 8 Forfeiture of all interest over 
8 per cent 
IGAIN® coonose Paste ster 7 12 Forfeiture of all interest and 
of 10 per cent per year on 
the principal 
TIT Ol Seen eters 5 7 Forfeiture of all interest 
Indiana cw teense 6 8 Forfeiture of all interest in 
excess of 6 per cent 
NOW) he os om ane SOGtor 6 8 Forfeiture of all interest and 
of 8 per cent per year of 
principal 
IanSas is sroicisiss ie aaa 16 be) Forfeiture of all interest 
charged in excess of ro per 
cent and also a penalty 
IRentucky a tisenisnes ss 6 6 Forfeiture of all interest in 
excess of 6 per cent 
Wowistanawerce ‘ rig ih 8 Forfeiture of all interest 
Wein Shnonsncpduons 6 No limit No penalty 
Maryland ...... eure 6 Forfeiture of all interest in 
excess of 6 per cent 
Massachusetts ....... 6 No limit No penalty 


Michigan Ralieteae as 
IMannesOta «ances sc O 
Mississippi ...... Moen 
Missourians cece oti. 6 
Montana ........ Pomc 
INebraska’ “ices c cnet 7 
Nevada ..... eieletiets Any A 


except on loans of 
less than $1,000 no 
more than 18 per 
cent is recoverable 


if 
10 


Forfeiture of all interest 
All excess interest may be re- 
covered and all usurious 
bonds and mortgages are 
void except as to bona fide 
purchasers 

Forfeiture of all interest 
Forfeiture of all interest in 
excess of 6 per cent 

Twice amount of interest 

Forfeiture of all interest 
Forfeiture of all interest in 
excess of legal rate 


Washington .....c+0. 
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Legal Penalty for 
State Rate Per Cent Exceeding 
Per Cent Maximum Rate Maximum Rate 
* New Hampshire 6 6 Forfeiture of three times all 
interest in excess of 6 per 
cent 
New Jersey ...... sere 6 Forfeiture of all interest 
New Mexico ......... 6 12 Forfeiture of interest in ex- 
cess of legal rate 
IN OVX OL KS cisxe!0r0) ces 0 : 6 6 Forfeiture of principal and 
interest 
North Carolina ..... 6 6 Forfeiture of all interest and 
penalty also if paid 
iINosthy Dakota’ ........ 7 12 Forfeiture of all interest; 
also a penalty if paid 
OliG) 4.0 oe eerie m6 8 Forfeiture of all excess of in- 
terest over legal rate 
Oklahoma) t2..0> 5 /cle+ «fe 6 10 Forfeiture of all interest; 
twice amount of interest paid 
may be recovered 
OLE LON Bs os cjeie' 0 lol= > cS 10 Forfeiture of entire debt 
Pennsylvania ........ 6 6 Forfeiture of all interest in 
excess of legal rate 
Rhode Island ........ 6 30 All contracts in violation are 
on all amounts in void 
excess of $50 
South Carolina ...... a a Forfeiture of all interest 
except on written 
contracts 8 per cent 
may be charged 
South Dakota ........ 7 12 Forfeiture of all interest 
Tennessee ......- cian O 6 Forfeiture of all interest in 
excess of 6 per cent 
AEX aS mfeield ster: « Aranda, 19 “10 Forfeiture of all interest. 
Twice the amount of inter- 
est paid may be recovered 
tanec te dececels 12 Forfeiture of principal and 
interest 
Vermont teceecccece 6 6 Forfeiture of all interest in 
excess of 6 per cent 
Virginia. |s2-3.tc00. 6 6 Forfeiture of all interest 
6 12 Forfeiture of accrued inter- 


est. Twice the amount of 
interest paid may be recov- 
ered 
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Legal : Penalty for 
State Rate eae Exceeding 
Per Cent Per Cent Maximum Rate 
West Virginia ....... 6 6 Forfeiture of all interest in 
excess of 6 per cent 
WVASCOMSING 5c). -y-:9 ate 0.0) 6 10 Forfeiture of all interest. 
Treble the amount of inter- 
est paid recoverable 
WAAR Sones ooodor 8 12 Forfeiture of all interest 


II 


Contracts in Breach of the Common Law 


§ 125. Rule.— A contract forbidden by the common law 
(that which came from England) will neither be enforced 
nor will damages be granted for its breach, unless the com- 
mon law rule covering the particular contract has been 
abrogated by statute. Of the many contracts forbidden by 
the common law, we shall consider only contracts to com- 
mit crimes and contracts to defraud creditors. 

§ 126. Contracts to Commit Crimes.— ‘‘ A crime is a 
wrong which the government notices as injurious to the pub- 
lic and punishes in what is called a criminal proceeding in 
its own name.” A contract to commit a crime is forbid- 
den by the common law and such a contract is invalid. 


EXAMPLE: 


Allen offered to pay Baker $500 if Baker would assist in robbing 
the Third National Bank of Beatrice, Nebraska, on the night of 
March 2, 1910. Baker accepted the offer, but when the time came 
to commit the crime he refused to assist Allen. Allen would have 
no legal recourse against Baker, for the contract was illegal. 


§ 127. Contracts to Defraud Creditors.— A, debtor is 
one who owes money. A creditor is one to whom money is 
due. A contract to defraud a creditor is one the purpose 
of which is to enable the debtor unlawfully to escape pay- 
ment of money which he owes to creditors. Any contract 


(b) Bishop on Criminal Law, § 43. 


‘ 
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of this character is forbidden by the common law and also 
by statutes in many States, and is therefore illegal; and 
the creditors can have such a contract, if executed, set aside. 


EXAMPLE: 


Allen owed $10,000 to his creditors. His entire possessions con- 
sisted of $20,000 worth of diamonds. In order to escape paying 
his lawful debts, Allen made a contract with Baker, his clerk, whereby 
it was agreed that Baker was to take all of Allen’s diamonds to 
another State, to dispose of them at the best possible price and to 
hide the money received from the sale. In consideration for this 
service Baker was to receive $1,000. Such a contract is held illegal 
by the common law and neither party can recover damages for its 
breach. Moreover if the creditors of Allen can discover where the 
property or the money has been hidden, upon instituting the proper 
proceedings, they can have a receiver appointed to take charge of 
it for the purpose of applying it to the payment of the debtor’s 
obligations. 


Ill 
Contracts Contrary to Public Policy 


§ 128. Public Policy Explained, Rule Given.— It is 
very difficult to give an exact definition of public policy. A 
fairly good statement would be that public policy, or, as it 
is often termed, the policy of the law, consists in those princi- 
ples of law which hold that no person may lawfully do that 
which has a tendency to be injurious to the public or to the 
public good. It must be stated, however, that courts differ 
widely as to just what comprises the public policy of the 
State and also as to what contract violates that policy. In 
a general way it may be said that contracts which tend to 
injure the government, to encourage litigation, to violate 
good morals, to affect the freedom or security of marriage, 
or to restrain the freedom of trade are contrary to public 
policy and therefore invalid. Of this group we shall con- 
sider only contracts which tend to injure the government and 
contracts in restraint of trade. 

§ 129. Contracts Which Tend to Injure the Govern- 
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ment.— Any contract the purpose of which is to influence 
improperly executive, legislative, or judicial action or to in- 
fluence elections or to compound (excuse for a considera- 
tion) offenses against the law or to assign the whole or part 
of the emoluments of a public office, is said to be a contract 
which tends to injure the government and is, therefore, in- 
valid. 
EXAMPLES: 


1. Allen ‘was a brother-in-law of Judge Baker. Allen made a 
contract that, in consideration of $500 which Carter was to pay, 
he (Allen) would induce his brother-in-law, Judge Baker, to decide 
a certain case in favor of Carter. Such a contract is contrary to 
public policy and is therefore invalid. 

2. Allen saw Baker kill Carter. Allen contracted with Baker 
that he (Allen) would not disclose to the public authorities the 
fact that Baker had killed Carter, in consideration for which Baker 
promised to pay Allen $5,000. Such a contract is contrary to public 
policy and is invalid. 


§ 130. Contracts in Restraint of Trade— A contract 
is in restraint of trade if by its provision it is stipulated that 
parties shall abstain from the exercise of a particular law- 
ful trade, business, or vocation. At the common law such 
contracts were held invalid even if the restraint (limitation) 
was only partial; 1. e., if the restraint was limited to a small 
territory or to a short length of time, but at the present 
day, it is held that if the restraint is reasonable then the 
contract is valid. It is difficult to say just what shall be 
construed a reasonable and what an unreasonable or unlaw- 
ful restraint. Inasmuch as contracts in restraint of trade 
(except under certain statutes) almost always arise through 
the fact that a party who was buying out the business or 
professional practice of another wishes to protect himself 
from being taken advantage of by the seller, perhaps a cor- 
rect statement of the rule as to the reasonableness would 
be that, if the restraint applies to a specified limited terri- 
tory, which territory is not larger than is necessary to pro- 
tect the purchaser in the enjoyment of the good will of the 
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business or professional practice which he has purchased, 
then the restraint is reasonable, otherwise not so.° 

§ 131. Reasons for Rule.— The reasons of public policy 
on which the rule that contracts in unreasonable restraint 
of trade are invalid is founded have been well stated by 
Professor Lawson: 

(1) ‘‘Such contracts diminish the means of the parties 
* * * of procuring their livelihood and that of their 
families. 

(2) ‘ They tempt improvident persons for the sake of 
present gain to deprive themselves of the power to labor 
in the future. 

(3) ‘‘ They deprive the public of the services of men 
in the employments in which they may be most useful to the 
country as well as to themselves. 

(4) ‘They discourage industry and enterprise and 
diminish the products of ingenuity and skill. 

(5) ‘‘ They prevent competition, enhance prices, and 
expose the public to the evils of monopoly.” * 


EXAMPLES: 


1. Allen, the owner of a mill in Marion, Indiana, sold his mill 
to Baker. In the contract of sale it was stipulated that Allen was 
not to conduct a mill within 30 miles of Marion, Indiana. Such 
a stipulation did not render the contract invalid inasmuch as it was 
reasonable. If Baker had not protected himself in this way Allen 
might have started a mill a block from the old mill and got back 
all his old customers and thus have ruined Baker. Cf. Bowser v. 
Bliss, 7 Blackford’s Reports (Indiana) 344. 

2. Allen, a physician, sold out his practice to Baker. In the 
contract of sale it was stipulated that Allen should never again 
practice medicine. Allen was paid $1,000 for his practice. Six 
months after this contract Allen began to practice medicine again. 
Baker would have no legal recourse against Allen notwithstanding 
that Allen had paid the $1,000 for Baker’s practice, because the 
stipulation not to practice Allen’s profession forever was unreasonable. 


(c) Cf. Thayer’s Synopsis of the Law of Contracts, § 102. 
(d) Lawson on Contracts, § 324. 
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VII. 


VIII. 


IX. 
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QUESTIONS 


What is the fifth essential of every valid contract? 
Is a contract forbidden by the written law valid? 
What is a wagering contract? 

Allen made a contract with Baker in which it was 
stipulated that if Mr. Thompson was elected 
governor of the State of Kansas then Allen would 
shave to pay Baker $50, but if Mr. Johnson was 
elected governor then Baker would be obliged to 
pay Allen $50. Is this contract valid and, if 
so, why? 

Allen, being desirous of visiting his aged father 
who lived in the country, made a contract with 
Baker on Sunday, March 6, 1910, in which Allen 
agreed to pay $5 for the use of a horse and buggy 
whereby he could drive out to his father’s farm. 
Was this a valid contract? 

Allen made a contract with Baker in St. Louis, Mis- 
souri, in which contract it was stipulated that 
Baker was to pay Allen interest at the rate of 
IO per cent per year for the use of $500 which 
Baker had borrowed. Was this a valid con- 
tract? Suppose Baker refused to pay the inter- 
est. Would Allen have a legal right to col- 
lect’ it? 

Allen contracted to pay Baker $1,000. provided 
that Baker would forge Carter’s name to a note. 
Baker forged Charter’s name and then Allen 
sold the note to Donald. Baker demanded from 
Allen the $1,000 agreed upon, but Allen refused 
to pay it. Discuss the merits or demerits of 
Baker’s claim. 

What is a contract to defraud creditors? 

Allen had ten creditors to whom he owed the sum 
of $50,000. Allen’s brother-in-law, Baker, 
who knew all about Allen’s debts, made a con- 
tract with Baker in which it was stipulated that 


XIII. 


XIV. 


XV 


XVI. 
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Baker was to pay Allen $1,000 for Allen’s entire 
stock which was worth at least $40,000. Allen 
transferred the stock to Baker for the $1,000 
and then Allen offered to pay his creditors the 
$1,000 which he said was all the money he had. 
If you were the attorney for the creditors what 
would you advise them to do? 

What is meant by the public policy of a State? 

What is a contract which tends to injure the gov- 
ernment ? 

Allen, a business man, made a contract to pay 
Baker, a Congressman of the United States, the 
sum of $1,000, for which Baker was to use his 
influence to get a certain bill passed in Congress. 
What have you to say of such a transaction? 

Allen, a gentleman who was running for the office 
of prosecuting attorney, in Chicago, Illinois, 
agreed to give Baker, a well-known politician of 
Chicago, half of the fees made in the office of 
prosecuting attorney, if Baker would use his in- 
fluence to have Allen elected. Baker used his 
influence, Allen was elected, and then he refused 
to fulfill his contract with Baker. What legal 
remedy has Baker? 

What is a contract in restraint of trade? 

What is meant by a reasonable restraint? 

Allen, a dry goods merchant, sold out his business 
to Baker. In the contract of sale it was stipu- 
lated that Allen was not to go into the dry goods 
business anywhere in the world for a period of 
ten years. Is this restraint reasonable? Why? 

Allen, a druggist, sold out his drug business to 
Baker, and in the contract of sale it was stipu- 
lated that Allen was not to go into the drug 
business within ten blocks of his old location for 
the rest of his life. Is this restraint good? 


Why? 
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137. Contracts within the terms of the Fourth section: 
(1) A contract by an executor to pay personally the debt 

of the estate; 
(2) A contract to answer for the debt of another; 
(3) A contract based upon the consideration of marriage; 
(4) Acontract relating to the transfer of real property ; 
(5) A contract impossible of performance within one year 
from the date of making; 
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Contracts Within the Terms of the Seventeenth Section 
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Choice of Ways to Comply With Seventeenth Section 

142. Goods received and accepted, earnest money or part payment 
made, or written evidence 

143. Fourth and Seventeenth sections similar 
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§ 132. Introductory.— The five essentials to a contract 
discussed in the preceding five chapters, namely, competent 
parties, agreement, real consent, consideration, and legality, 
are the necessary elements to every enforceable contract, 
but, as has been previously indicated, in some contracts a 
sixth essential is necessary in addition to the other five, 
namely, certain contracts are required by law to be under 
seal and certain contracts must be evidenced in writing even 
though no seal be necessary. ‘This sixth essential is usually 
spoken of as the “‘ form” of the contract. 

§ 133. Contracts Under Seal.— At the common law the 
contracts of corporations and all conveyances of real estate 1 
were not valid unless under seal. At the present time, how- 
ever, it is held in most of the States that a corporation can 


(1) For present purposes it is sufficient to say that real estate consists in 
land or anything that is a part of land, for example, buildings or mines. 
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make contracts in the same manner that a natural person 
can make them, unless there is some special provision in the 
charter of the corporation to the contrary. The old com- 
mon law rule as to conveyances of real estate, however, 
seems still to hold true in many States, and even in those 
States where the effect of the seal has been abolished, parties 
buying or selling real estate tenaciously cling to the use of 
the scroll or the seal. 

§ 134. Contracts Evidenced in Writing— In speaking 
of contracts evidenced in writing it is not meant that such 
contracts must have any special form or wording. The 
purpose of such writing being merely to prevent perjury 
(false swearing) in proving the contract before the courts, 
all that is necessary is that the writing set forth in an in- 
telligent manner, the terms agreed upon by the parties. 
Nor does the term “‘ written’ mean only letters produced 
with a pencil or pen but it includes also typewritten, printed, 
and engraved characters. 

§ 135. Simple Contracts Required to Be in Writing.— 
In many of the States the ratification by an adult of a con- 
tract made during infancy, and the acknowledgment of a 
debt barred by the Statute of Limitations ? must be in writ- 
ing. So also the assignment of a patent or a copyright must 
be in writing. But the most important contracts required 
to be evidenced in writing are those which fall within the 
terms of what is known as the Statute of Frauds (4th and 
17th sections) passed in the 29th year of the reign of 
Charles II of England (1676.), and substantially re-enacted 
in whole or in part by the various States in the Union. We 
shall devote the remainder of this chapter to a brief consid- 
eration of the 4th and 17th sections of this Statute of Frauds. 

§ 136. Fourth Section of the Statute of Frauds.— The 
Fourth Section of the Statute of Frauds is as follows: 

‘No action shall be brought whereby to charge any ex- 
ecutor or administrator, upon any special promise, to an- 
swer damages out of his own estate; or whereby to charge 


(2) Statutes of Limitations are statutes limiting the time within which 
actions can be brought for either civil or criminal wrongs. 
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the defendant upon any special promise to answer for the 
debt, default, or miscarriage of another person; or to charge 
any person upon any agreement made upon consideration 
of marriage; or upon any contract or sale of lands, tene- 
ments, or hereditaments, or any interest in or concerning 
them; or upon any agreement that is not to be performed 
within the space of one year from the making thereof: 
unless the agreement upon which such action shall be brought, 
or some memorandum or note thereof, shall be in writing, 
and signed by the party to be charged therewith, or some 
other person thereunto by him lawfully authorized.” 

This section, it will be noted, enacts that in order to 
bring an action on certain contracts therein enumerated, 
such contracts, or some note or memorandum thereof, must 
be in writing and must be signed by the party whom it is 
desired to hold to the contract, or by his authorized agent 
(representative). By this it is indicated that the parties 
may draw up a complete contract, if they so please, or they 
may merely draft an informal instrument which, however, 
should contain all the terms of the contract. Just what 
must be in this memorandum has been the subject of much 
controversy both in England and the United States. The 
proper thing to do, if one does not care to draw up a com- 
plete contract, is to state definitely in the memorandum the 
names of the parties to the contract, the subject matter, the 
consideration, and all the terms verbally agreed upon, and 
to this memorandum should be attached the signature of the 
party who is to be held responsible. 

§ 137. Contracts Within the Terms of the Fourth Sec- 
tion. The following contracts come within the terms of 
the fourth section: 

(1) A contract of an executor or administrator * to 

(3) Both executors and administrators look after the estates of deceased 
persons and there is practically no difference in their functions. When a 
person is appointed in the will of the deceased he is called an executor, but 
when no will is left or in cases where a will is left, but no one is specified 


in the will to look after the dead man’s estate and the court is thereupon 
called to appoint someone, such appointee is designated an administrator. 


THE FORM 433 


pay out of his own private funds the debts of the estate he 
is administering. 

(2) A contract to answer for the debt, default, or mis- 
carriage of another. The following will make this clear: 

A promise by Allen to Carter that if Baker, who owes 
Carter money, fails to pay the money, then he (Allen) 
will pay the debt. 

(3) A contract based upon the consideration of mar- 
riage. This does not mean that if one party promises to 
marry another that their contract must be in writing, for 
such a contract does not come within the terms of the Statute 
of Frauds and hence if one of the parties fails to fulfil his 
promise to marry, the other party may sue for a breach of 
contract. But this clause of the fourth section has refer- 
ence only to those cases in which one of the parties who pro- 
poses marriage promises to give the other party something 
of value if the other party will marry him (or her), or to 
those cases in which some third person promises to give 
something of value to one or both of the parties to the 
proposed marriage provided they actually marry. In 
these cases the promise to give something of value must 
be in writing and the marriage must actually take place 
before a successful suit can ordinarily be brought on the 
contract. 

(4) A contract relating to the transfer of real prop- 
erty (lands, houses, and the like) or referring to the grant 
of any interest in real property. This means that contracts 
for the sale or lease of real property, or contracts for the 
sale of growing trees which the purchaser has to cut down 
himself, or contracts for the right of a buyer to work a 
mine, must be in writing if one wishes to be safe in having a 
right of action against the other party to the contract should 
he fail to do that which he agrees. Leases for a period 
of less than one year are by statute in some of the States 
excepted from this fourth clause of the fourth section. 

5) A contract which, by its terms, is impossible of 
complete fulfilment within one year from the time of the 
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making of the contract. If a contract is dependent upon 
an uncertain event, and if thus by any possibility the con- 
tract might be performed within the one year from its mak- 
ing, then such a contract need not be evidenced in writing; 
otherwise, it must be so evidenced. 


EXAMPLES: 


1. Allen, the executor of Baker’s estate, had always been a very 
dear friend to Baker. When Baker died he had a great many 
debts and but little property. In consideration for the affection 
which Allen felt for the good name of his departed friend, Allen 
promised that out of his own pocket he would pay Carter a debt 
of $500 which Baker, at his death, owed Carter. Allen did not put 
his promise in writing. If Allen so chooses, he need not pay Carter 
the $500, as his promise to pay out of his private funds the debt of 
the estate which he was administering must be evidenced in writing 
to be enforceable. 

2. Allen contracted to sell Baker a piece of property for the 
sum of $5,000, but no memorandum of the contract was made. 
Allen could not be held liable if he refused to carry out his contract 
inasmuch as it was not evidenced in writing. 

3. On Jan. 2, 1910, Allen contracted that he would work for 
Baker for one and one-half years for the sum of $20 per week. 
Such a contract should be evidenced in writing since, by its terms, 
it could not be performed within the one year from the time of the 
making of the contract. 


§ 138. Seventeenth Section of the Statute of Frauds.— 
The 17th section of the English Statute of Frauds reads as 
follows: ‘‘ No contract for the sale of any goods, wares, or 
merchandise, for the price of ten pounds sterling (about 
$50) or upwards, shall be allowed to be good, except the 
buyer shall accept part of the goods so sold, and actually 
receive the same, or give something in earnest to bind the 
bargain or in part payment, or some note or memorandum 
in writing of the same bargain be made and signed by the 
parties to be charged or their agents thereunto lawfully 
authorized.” 
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The questions that arise under the 17th section are as 
follows: 

(1) What contracts are included within this section? 

(2) What choice does this section offer? and 

(3) What results follow from the failure to comply 
with this section? 


Contracts Within the Terms of the Seventeenth Section 


§ 139. Goods, Wares, and Merchandise.— The expres- 
sion ‘‘ goods, wares, and merchandise ” includes all objects 
of traffic and commerce in movable articles, e. g., groceries, 
flour, wearing apparel, electric apparatus, paints, promissory 
notes, musical instruments, household furniture, horses, cat- 
tle. 

§ 140. Statutes Vary as to Amount.— By the English 
statute it will be noted that only contracts for the sale of 
goods, wares and merchandise.of the value of ten pounds 
sterling or more come within its terms. The statutes of 
the States differ as to the stipulations in regard to value. 
Some of the statutes include all contracts for the sale of 
goods, wares, and merchandise of any value whatsoever. 
Again, other States include only contracts for the sale of 
articles for $200 or more, thereby excluding all contracts 
involving a smaller amount. But the majority of States 
fix the minimum amount at $50. 

§ 141. Contract for Work or Labor.— “ A contract for 
work or labor is not within the statute; but where one agrees 
to manufacture an article for.another the courts have found 
it hard to determine whether the contract is for work (and) 
labor, or for ‘ goods, wares, and merchandise.’”’* In Eng- 
land and some of the States it is held that if, when com- 
pleted, ‘‘ goods, wares, or merchandise’ are to be trans- 
ferred, then the contract is within the statute and the terms 
of the statute must therefore be complied with. In New 
York and a few of the States it is held that if the articles 
are not yet in existence at the time of making the contract 
but must be manufactured, then the contract is not within 


(a) Lawson on Contracts, § 86. ’ 
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the statute and such contract, therefore, need not comply 
with the terms of the statute. But in Massachusetts and 
a large number of other States it is held that if the articles 
are not in existence at the time of making the contract but 
are such articles as are ordinarily manufactured by the one 
making such articles, then the contract is within the statute 
and must comply with its terms, but if the contract is for 
articles which are to be manufactured specially for the pur- 
chaser and upon his special order, then the contract is one 
for labor, and hence the terms of the statute do not apply. 


Choice of Ways to Comply with Seventeenth Section 


§ 142. Goods Received and Accepted, Earnest Money, 
Part Payment, or Writing.— Unlike the fourth section, 
which provides that all contracts therein mentioned shall be 
evidenced in writing, the 17th section gives the parties a 
choice between three methods of conduct. The contract 
will be enforceable under any of the following conditions: 

(1) If the buyer actually receives a part of the goods 
and accepts them, i. e., either by words or conduct indicates 
that the goods are satisfactory. 

(2) If the buyer gives something in earnest, i. e., some- 
thing of value which the seller is to retain as a forfeit should 
the buyer fail to carry out his contract; or something in part 
payment, i. e., something of value which is to be used by the 
seller to reduce the debt of the buyer. 

(3) If the contract, or some note or memorandum 
thereof is in writing and is signed by the party against whom 
the suit is brought or by his agent. 

The statement made in § 134 and § 136 with reference 
to the nature and contents of the memorandum to satisfy 
the 4th section of the statute have like application to the 
17th section. 


EXAMPLES: 


1. On January 2, 1910, Allen verbally ordered from Baker $1,000 
worth of shoes. Baker shipped the shoes ordered to Allen on March 
I, 1910, but Allen refused to accept them. In such a case, if Allen 
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pleaded the 17th section of the Statute of Frauds in defense, Baker 
could not recover damages from Allen for the breach of contract. 
2. Allen verbally ordered $500 worth of sugar from Baker. 

When the sugar was shipped to Allen he took out of the shipment 
one hundred pounds of sugar and appropriated it to his own use. 
He then decided that he would not accept the balance of the order. 
In this case Baker could recover damages for the breach of contract, 
because Allen had actually received part of the goods and accepted 
that part. These acts constituted a compliance with the 17th section 
of the Statute of Frauds. 

3. Allen verbally ordered 1,000 Cleopatra pianos, worth $1,000 
each, from Baker, and deposited $50 as earnest money; i. e., with 
the understanding that should he fail to carry out the bargain he 
was to forfeit the $50 to Baker. In case Allen failed to carry out 
the contract he would not only lose the $50 earnest money, but 
would also be liable in damages to Baker for the breach of contract. 

4. Allen verbally ordered 1,000 Cleopatra pianos from Baker 
and deposited $100 in part payment; i. e., with the understanding 
that the $100 was to be used to help pay for the pianos. In such 
a case Allen would be liable to Baker in damages for a breach of 
contract, but the $100 would be applied on account of the damages. 

5. On January 2, 1910, Allen ordered 1,000 Cleopatra pianos 
from Baker, same to be delivered on March 1, 1910. A memoran- 
dum which contained the names of the parties to the sale, the subject- 
matter of the sale, the price agreed upon, and the dates when de- 
livery was due was made and was signed by Allen only. Should 
Allen fail to carry out his contract Baker could bring a successful 
action against him for the breach of contract, for Allen had signed 
the memorandum. If, however, Baker did not comply with the 
terms of the contract, Allen would not be able to recover damages 
from him for the memorandum was not signed by Baker — the 
party whom Allen was seeking to hold. 


Effect of Failure to Comply with This Section 


§ 143. 4th and 17th Sections Similar.— Although, in 
England, a failure to comply with the 17th section of the 
statute makes the contract void, in the United States it is 
generally held that a failure to comply with the 17th sec- 
tion entails only the same penalty as a failure to comply 
with the 4th section, namely, the contract is unenforceable 
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if the party against whom the suit is brought pleads the 
Statute of Frauds as a defense. 


i 
bk 


III. 
IV. 


6 


VI. 


VAT. 


QUESTIONS 


What are the five essentials of every contract? 
What is a sixth essential of some contracts? 

What contracts had to be under seal at the common 
law? Which ones under the statute law of the 
various States? 

What is meant by saying certain contracts must be 
evidenced in “ writing ’’? 

Name some contracts which are generally required 
to be in writing by the statutes of the various 
States. Why were such statutes passed? 

What is the purpose of the 4th section of the Statute 
of Frauds? Of the 17th section? When was 
the Statute of Frauds first enacted? 

Allen verbally sold Baker five large oak trees, which 
were standing on Allen’s land, for the sum of 
$1,000 each, with the understanding that Baker 
was to go on Allen’s land, cut down the trees, and 
haul them away. When Baker wished to come 
on the land Allen refused to permit him to do so. 
Baker now sues Allen for the breach of contract 
and Allen pleads the 4th section of the Statute 
of Frauds. Decide the case. 

Allen sold Baker a house for $4,000, with the 
understanding that Baker was to pay for the house 
within five years. A memorandum of the sale 
was made by Allen reading as follows: 

January 4, 1910. 
John Allen this day sold to Richard Baker land 
and house on the northeast corner of Page and 
Taylor Avenues, St. Louis, Missouri (Lot 44, 
City Block 4406). 
(Signed ) JOHN ALLEN. 
Allen refused to carry out the contract, where- 
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upon Baker sued him for damages. At the trial 
Allen pleaded the 4th section of the Statute of 
Frauds. Decide the case, giving reasons. 
VIII. Allen, an infant, made a contract to sell Baker a 
farm for $5,000.° The contract was in writing. 
Allen refused to carry out the contract, where- 
upon Baker sued Allen for damages. Decide the 
case, giving reasons. 
IX. Allen sold Baker $5,000 worth of groceries. The 
following memorandum of the sale was made: 
January 241010; 
John Allen this day sold to Richard Baker 
$5,000 worth of groceries, same to be delivered 
on March 1, 1910. 
(Signed) JOHN ALLEN. 
Allen refused to fulfil his contract, whereupon 
Baker sued for damages. Allen pleaded the 
Statute of Frauds. Which section? Decide the 
case. Suppose Allen wished to fulfil his contract 
but Baker refused to accept the groceries. Could 
Baker plead the Statute of Frauds? If so, which 
section? 

X. On January 2, 1909, Allen made a verbal contract 
with Baker, in which Allen agreed to work for 
Baker for one year and one day. Allen refused 
to carrry out his contract, whereupon Baker sued 
for damages. Allen pleaded in defense the 17th 
section of the Statute of Frauds. Decide the 
case, giving reasons. 
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§ 146. Proof of a written contract 
§ 147. Oral evidence not admissible to vary the terms of a written 
instrument 


§ 144. Advisability and Advantage of Embodying Con- 
tracts in Written Form.— It has been previously indicated 
that, with certain exceptions, contracts may be made orally 
and that such contracts will be just as enforceable as those 
made in writing. But it must be stated that for practical 
purposes it is by all means advisable to put every contract 
into writing. Some of the many advantages that are de- 
rived from having a contract embodied in written form 
may be stated as follows: 

(1) When a contract is oral the parties are apt to omit 
definitely agreeing upon some of the terms but when they 
must state those terms in writing they usually determine all 
questions of any importance at the time of drawing up the 
written instrument. 

(2) The writing prevents unnecessary disputes between 
the parties after partial performance of the contract begins, 
as to just what was agreed upon and thereby prevents need- 
less litigation. 

(3) In case of litigation there is often apt to be con- 
flicting testimony when the contract is oral, due both to mis- 
understanding and to false swearing, and these contradic- 
tions are obviated by having the contract in writing. 

(4) If one of the parties to an oral contract is dead, 
the other party, in case any dispute with the executor or 
administrator of the deceased person’s estate arises, can 
not testify as to the terms of the contract. But if the con- 
tract is in writing the written instrument can be introduced 
in evidence.? 

§ 145. Proof of an Oral Contract.— There are several 
kinds of evidence, such as human testimony and documentary 
evidence. An oral contract is proved by showing what the 
parties said. This may be established by the evidence of 


(1) Evidence is the means by which the truth of a proposition is proved 
or disproved. 
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either party to the contract (except, as has been said, if one 
of the parties is dead the other party is not permitted to 
testify) or by the evidence of any third person who was 
present at the time of the making of the contract. 

§ 146. Proof of Written Contracts—— When a contro- 
versy arises in regard to a written contract the writing itself 
must be introduced as evidence unless the parties can show 
that, without fault on their part, the contract has been lost 
or destroyed, when oral evidence of the contents of the 
written instrument may be introduced. 

§ 147. Oral Evidence Not Admissible to Vary the 
Terms of a Written Instrument.— The general rule of evi- 
dence applicable to written contracts is that oral evidence 
can not be introduced to vary the terms of a written instru- 
ment. ‘This rule has been established to encourage persons 
to embody in their written contracts all of the terms agreed 
upon and to prevent perjury. Although this rule seems 
to be very simple yet a great deal of litigation has arisen 
as to its exact meaning. It has been definitely established, 
however, that one is always permitted to show by oral testi- 
mony that, notwithstanding that the contract on its face 
purports to contain the first five essentials of an enforce- 
able contract herein previously stated, yet as a matter of 
fact that the contract does not contain one or more of these 
essentials. Of course, one charged with having signed a 
contract may prove that the signature to the contract is not 
in fact his own and that he never authorized anyone to 
place it on the contract. It is settled that a party may 
prove that an instrument purporting to be a contract is only 
a part of the contract made; and the courts have repeat- 
edly held that oral testimony may be introduced to explain 
the terms of a written contract or to show usages of the 
trade governing the subject-matter of the contract, when- 
ever such usages do not contradict the express terms of the 
contract. But granting that the complete contract is in 
writing, that it requires no explanation of its terms, that 
the party being sued really signed the contract, and that 
the first five essentials of an enforceable contract, previ- 
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ously given, are present, it has been equally well established 
that oral testimony may not be introduced to prove that the 
terms of the contract made were different than the terms 
embodied in the written instrument. 


EXAMPLES: 


1. Allen made a written contract with Baker who, without any 
authority from Carter, signed Carter’s name to the contract. Carter 
may prove by oral testimony that he did not authorize Baker to sign 
his name. 

2. Allen was compelled at the point of Baker’s revolver to sign 
a written contract. Allen may prove that as a matter of fact he 
never gave his real consent to signing the contract. 

3. Allen and Baker made a written contract in which it was 
stipulated that Allen was to transfer his only house on Washington 
Avenue, in St. Louis, Missouri, to Baker for the sum of $5,000. 
Oral evidence could be introduced to prove just what house on 
Washington Avenue Allen owned. 

4. Allen and Baker made a verbal contract in regard to the build- 
ing of a factory. They then drew up a written instrument which 
contained only the names of the parties, the fact that a seven-story 
factory was to be built, and that Baker was to receive $50,000 for 
the work upon its completion. In a suit between Allen and Baker 
on the contract it could be shown that the memorandum made was 
not the complete contract. 


QUESTIONS 


I. Is an oral contract as enforceable as a written one? 
II. Give two reasons why it is advisable to have every 
contract in writing. 
III. How is an oral contract proved? 
IV. How is a written contract proved? 
V. May oral evidence be introduced to vary the terms 
of a written instrument? Why? 
VI. Explain in detail the variations of the parol or oral 
evidence rule. 
VII. Allen and Baker made a written contract in which 
it was stated that both parties being of lawful 
age did thereby make a certain contract. As a 
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matter of fact Allen was only 17 years of age. 
In a suit brought by Baker versus Allen, may 
Allen show that he was an infant when he made 
the contract? 

VIII. Allen and Baker made an oral contract in which 
it was agreed that Allen was to pay Baker $5,000 
upon the completion of a certain piece of work. 
A few days after the parties made the contract, 
they decided to put it in writing, which they ac- 
cordingly did, but in the written instrument it 
was stipulated that Baker was to be paid for the 
work in installments of $1,000 each, on the com- 
pletion of certain parts of the work. In a suit 
on the contract, brought by Baker versus Allen, 
to recover the first installment of $1,000, may 
Allen show that it was orally agreed that he was 
not to pay Baker until the entire work was com- 
pleted? 

IX. Allen made a contract with Baker in which it was 
stipulated that Allen was to deliver to Baker 100 
bushels of oats per day at 60 cents per bushel. 
Nothing was said in the contract as to whether 
the oats were to be delivered in bulk form or in 
sacks, but the usage of the trade in the community 
in which the contract was made was that oats 
were to be delivered in sacks provided that no 
other way was agreed upon. In an action on the 
contract could such a usage be shown? 
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) If the Terms Admit of Two Meanings, the 
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Intended 


III. Contract Unenforceable when Intent Is Not Clear 


§ 148. Intention of the parties 
§ 149. Who interpret contracts 
§ 150. Rules of interpretation 
(1) Carry out intention of the parties 
(2) Adopt construction given contract by the parties them- 
selves 
(3) Written portion has precedence over printed 
(4) Give effect to the whole instrument 
(5) Words construed according to popular meaning 
(6) If intent is clear, grammar and orthography are of 
minor importance 
(7) If the terms admit of two meanings, the court will 
presume the lawful meaning was intended 
§ 151. Contract unenforceable when intent not clear 


§ 148. Intention of the Parties— The next step after 
the terms of a contract have been proved is to construe or 
interpret the contract; i. e., to ascertain the intention of the 
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parties to the contract as expressed in the language used 
by them. If the intention of the parties, as expressed in 
the whole of the contract, is clear, the law has only to give 
effect to that intention. But if upon hearing the whole con- 
tract there seems to be some doubt as to just what the 
intention of the parties was, then the contract must be in- 
terpreted. 

§ 149. Who Interpret Contracts.— ‘‘ The construction 
(or interpretation) of all written instruments belongs to the 
court. It may become necessary to ascertain the surround- 
ing circumstances that fill out the meaning of the words, 
and the ascertainment of these is for the jury. But subject 
to the implication or precision of the meaning thus ascer- 
tained, it is the duty of the jury to take the construction 
of (a written) instrument from the court. Where a con- 
tract is entered into orally, or partly in writing and partly 
orally, it is usually said that its terms, if disputed, are to be 
tried by the jury as a question of fact, subject, of course, 
to instructions as to the legal effect of the words.” * 

§ 150. Rules of Interpretation.— Certain rules of in- 
terpretation which have grown up through a long line of 
decisions have proved to be very helpful in interpreting 
contracts. We shall discuss the most important of these 
rules. 

(1) The first and by all means the most important rule 
of interpretation is that a contract should be so construed 
as to carry into effect the intention of the parties; and such 
intention must be ascertained from the language of the 
parties and from the facts and circumstances surrounding 
the making of the contract.” 

(2) When the meaning of the contract, considered in 
its entirety, is uncertain, obscure, or incomplete, and the 
parties to the contract, for a considerable period, and while 
under no restraint, have treated the contract as imposing 
certain duties or obligations, such conduct ought to settle 


(a) Wigmore’s Greenleaf on Evidence, § 61f (4). 
(b) Mathews v. Phelps, 61 Mich. 327. 
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the construction of the contract. Thus where a contract 
between two railway companies operating a joint railway 
line did not expressly provide how cars should be obtained 
» or supplied for the use of the line, the fact that one com- 
pany for several years after the contract was entered into, 
paid the other company for the use of its cars will be con- 
sidered as a construction placed on the contract by the par- 
ties themselves, and the courts will enforce such a payment 
as if it had been stipulated in the contract.° 

(3) In the interpretation of a contract of which a por- 
tion is printed and a portion written the court will give 
greater weight to the words written in by the parties than 
to the words printed, whenever the written and printed parts 
cannot upon reasonable construction be reconciled. The 
reason for this rule is that the language of the printed 
blanks prepared for general use for the public is often as- 
sumed by the parties to be appropriate in the particular 
instance at hand without careful examination, and hence 
it is not so likely to express the real intention of the parties 
as the written words specially selected by the parties them- 
selves for the particular transaction.* 

(4) ‘The courts will examine the whole of the written 
contract and will so construe each part with the others that 
all of them may, if possible, have some effect, for it is to be 
presumed that each part was inserted for a purpose and 
has its office to perform.” ® But if the main part of a con- 
tract is followed by a proviso which is wholly repugnant 
to the main part, then such a proviso will be rejected." 

(5) In interpreting a contract, the court will construe 
the words and phrases used, according to their popular 
meaning if by applying a technical meaning to such words 
and phrases the manifest intention of the parties will be 
defeated. Thus when the phrase ‘“‘ hard pan” was used 
in a contract and there was some doubt as to the technical 

(c) Central Trust Co. v. Wabash R. R., 34 Fed. Rep. 254. 
(d) Lawson on Contracts, § 389, Rule IV. 


(e) Lawson on Contracts, § 381, Rule I. 
(f) Thayer on Contracts, § 88, Rule V. 
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geological meaning of those words, the court held that the 
phrase should be given the meaning applied to it by the 
people of the neighborhood in which the contract was made.® 

(6) No inaccuracy in the use of language, or grammar, 
or omission of words or phrases intentionally intended to 
be inserted, will defeat the intent of the parties if that in- 
tent is clearly manifested. The courts will not be precise 
in following the rules of grammatical construction, but will 
so construe the contract as to accomplish the object for 
which the contract was made. And a writing, untechnical, 
ungrammatical, and totally at variance with all the recog- 
nized rules of orthography may be valid if the meaning of 
the parties be sufficiently clear. Thus the word “ or” may 
be read as “ and,’ — “ may,” as ‘‘ must,” — and ‘“‘ quar- 
terly ” as “annually,” if necessary to carry out the intent of 
the parties.” 

(7) If the terms of a contract admit of two meanings, 
or of two ways of effecting an object, one of which is law- 
ful and the other is unlawful, the courts will presume that 
the lawful meaning was intended by the parties. Suppose, 
for example, that a United States statute made it unlaw- 
ful to print any obscene pictures for the purpose of circu- 
lating them through the mails. Allen made a contract with 
Baker in which it was stipulated that Allen was to print 
1,000 obscene circulars for Baker for the sum of $500. 
Allen printed the circulars and then Baker refused to pay 
for them on the grounds that it was an unlawful contract. 
In all probability the courts would not hold such a contract 
unlawful (unless there was a definite rule established in the 
State so holding) because nothing was said in the contract 
between Allen and Baker that the obscene pictures were 
to be sent through the mails and the statute only declared 
that it was an unlawful act to print such literature for the 
purpose of sending it through the mails. 

(g) Thayer’s Synopsis of the Law of Contracts, § 88, Rule IV. 

(h) Hancock v. Watson, 18 Cal. 137; Cobb v. Hines, 59 Am. Decisiuns, 


559. 
(i) Thayer’s Synopsis of the Law of Contracts, § 88, Rule VIII. 
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§ 151. Contract Unenforceable When Intent Not 
Clear.— If after hearing such evidence as is admissible and 
after applying the rules for the interpretation of contracts, 

* the courts cannot ascertain what reasonably seems to be the 
intention of the parties the contract will then be declared 
to be of no effect on the grounds of uncertainty. 


QUESTIONS 


I. What is the purpose of interpretation of contracts? 

II. When does interpretation become necessary? 

III. Give three rules of interpretation. 

IV. Suppose that, after applying the rules of interpreta- 
tion, the intent of the parties is not clear, will the 
contract be enforceable? 

V. Allen and Baker made a contract which was embodied 
in the following written form: 
January 2, 1910. 
I, John Allen, will werk 18 monts fer Richard 
Baker and Baker wil pa me $50 a mont fer mi tim. 
JoHN ALLEN. 
In your opinion would such a contract be en- 
forceable? If not, why not? 
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CHAPTER XIII 
OPERATION OF CONTRACTS 


Introductory ; : 
1) Parties Thereto and Sometimes their As- 
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Privity of co 2) Third Persons for Whose Benefit Contract 
Was Made 


1) Personal Skill 
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Assignment 
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1) Act of Par- 
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Assign- 
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Law 2) Bankruptcy 


152. Introductory 
153. Only parties to a contract have rights and liabilities there- 


under 


154. Contracts for the benefit of third persons 


(1) Assignment by Act of Parties 


155. Novation 
156. Assignment without consent 
157. Assignment of right to recover money or property 


(2) Assignment by Operation of Law 


158. Assignment based on death 


§ 152. Introductory.— This chapter on the operation 
of contracts includes a consideration of the rights and lia- 
bilities growing out of contracts and of the assignment of 
those rights and liabilities. We shall group the assignment 
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of contracts under two heads, first, assignment by act of the 
parties and, second, assignment by operation of law. 

§ 153. Only Parties to a Contract Have Rights and 
» Liabilities Thereunder.— All contracts except those created 
by law are entered into voluntarily. The relation existing 
between the parties who enter into a contract is known as 
privity of contract. Inasmuch as this privity exists between 
contracting parties, the general rule is that third persons 
who are not parties to a contract, either in person or through 
their agents, can have no right in such a contract and so 
also no obligations can be thrust upon them. 


EXAMPLES: 


1. Allen made a contract with Baker in which Allen promised 
that Carter would work for Baker for a period of two months for 
$25 per month. Carter knew nothing about the contract and had 
not given Allen any authority, either expressly or impliedly, to make 
such a contract for him. Carter refused to do the work. Baker 
would have no right of action against Carter, because there was no 
privity of contract between Carter and himself; i. e., Carter was 
not a party to the contract. 

2. Allen employed Baker as a coachman. In the contract of 
employment it was stipulated that Allen was not to be liable for any 
damage caused to third persons while Baker was driving, but that 
Baker was to be personally responsible for such damage. One day, 
while Baker was driving Allen’s horses on some business for Allen, 
he carelessly drove over and seriously injured Miss Carter. Miss 
Carter brought an action against Allen for damages. Allen set up 
as a defense that Baker, his coachman, had agreed to assume all 
liability for injuries done. ‘This would not be a good defense, inas- 
much as Miss Carter was not a party to the contract between Allen 
and Baker and she had a perfect legal right to hold Allen, who was 
the employer of Baker, for the injury caused her. Cf. Texas Rail- 
way Co. v. Watson, 190 U. S. 287. 


§ 154. Contracts for the Benefit of Third Persons.— 
Although the general rule is that persons not parties to a 
contract can have no rights thereunder, yet when two parties 
enter into a contract for the express purpose of conferring 
a benefit on some third person and such third person has a 
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legal or equitable interest in the performance of the con- 
tract, then, it is held in the majority of the States that 
such a third person has rights in such a contract and that 
he can bring an action on the contract in his own name for 
the money or other benefit which had been stipulated in the 
contract for him to receive. This class of cases, it must 
be said, clearly forms an exception to the rule requiring 
privity of contract. On the grounds, however, that there 
is no privity of contract in such cases, the courts in Eng- 
land and in some few of the States have refused to permit 
the third person to bring the action on the contract. 


EXAMPLES: 


1. Allen, the father of an illegitimate child, promised the mother 
of the child that if she would surrender the custody of the infant 
for a period of years, he, the father, would educate and support it 
and would give the child the sum of $1,000 when it became of age. 
The woman accepted the offer of Allen and surrendered the child. 
When the child reached its majority it brought suit against the 
father’s estate for the $1,000. “The court held that the money could 
be recovered, for there had been an express promise made for the 
benefit of the child and the child had an equitable interest in the 
performance of the contract. 

2. Allen owed Baker the sum of $300. Carter asked Allen to 
lend him the $300 for one day. Allen agreed to lend Carter the 
money provided that Carter would promise to pay the $300 to Baker 
instead of himself (Allen) on the following day. Carter promised 
as requested, whereupon Allen loaned him the money. Carter then 
failed to pay the money to Baker as agreed, whereupon Baker sued 
Carter. As a defense to the action Carter pleaded that there was 
no privity of contract between himself and Baker and that, there- 
fore, Baker should not be allowed to recover, but the court held 
that Baker could recover on the grounds that he had a legal interest 
in the performance of the contract as the contract was made for his 
express benefit. Lawrence v. Fox, 20 N. Y. 268. 

3. Allen contracted to build a house for Baker. Allen employed 
one Carter to do some of the work on the house for the sum of $150. 
When the time came for the first payment to be made by Baker 
for the work done on his house, Carter failed to appear, so Allen, 
the contractor, requested that Baker should retain the $150 due for 
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that part of the work and should personally pay that sum to Carter. 
This Baker promised to do. Later on Baker refused to pay Carter, 
whereupon Carter sued him for the money due. The court held 
, that, notwithstanding that most of the States permitted a third per- 
“son for whose benefit a contract was made to recover on the contract, 
nevertheless, in Massachusetts the law was that he could not recover. 
Borden v. Boardman, 157 Mass. 410. 


Assignment by Acts of Parties 


§ 155. Novation.— After a contract is made one of the 
parties sometimes wishes to assign his rights and liabilities 
under it. If the other party to the contract consents to this 
assignment then no difficulty ordinarily arises, for the as- 
signor, i. e., the party making the assignment, simply drops 
out of the contract and the assignee, i. e., the party to whom 
the rights and liabilities are assigned, takes his place. This 
substitution of a new obligation for an old one which is 
thereby extinguished, is called a “‘ novation.” 


EXAMPLE: 


Allen entered into a contract with Baker to build a house for 
Baker. A few days later Allen found that it would be inconvenient 
to do the work, so he went to Baker and requested that Baker should 
release him from his original contract and should substitute one 
Carter who was willing to take his place. Baker consented to do 
this, so Carter thereupon assumed Allen’s rights and liabilities under 
the contract. This was a novation. 


§ 156. Assignment Without Consent.— The general 
rule has often been said to be that an executory contract 
which does not involve personal confidence can be assigned 
by one of the parties without the consent of the other party 
to the contract unless there is some provision in the contract 
to the contrary. But just what classes of contracts do and 
what classes do not involve personal confidence has long 
been the subject of controversy and litigation. It is clear, 
however, that all contracts involving personal skill or knowl- 
edge, such as contracts to render professional service, do 
involve personal confidence and are therefore unassignable 
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without the consent of the party to the contract. Before 
giving illustrations of the rule stated in this paragraph it 
must be observed that even though a party may assign his 
rights in many executory contracts without the consent of 
the other party to the original contract, yet his obligations 
under the contract still remain so far as the other original 
contracting party is concerned unless he is expressly released 
by said party. 
EXAMPLES: 


1. Allen entered into a contract with Baker in which it was 
stipulated that Baker was to deliver to Allen certain printing dies 
for which Allen was to pay Baker the cash sum of $500 on delivery. 
Before the dies were delivered Allen assigned his contract to Carter 
without the consent of Baker. It was held that Allen could do this 
inasmuch as the contract was not purely personal, for anyone could 
pay for the dies when they were delivered. If, however, in this case 
Baker had tendered the dies to Carter, the assignee of Allen, and 
Carter had refused to pay for them then Baker could have sued 
Allen for breach of contract, inasmuch as he had not released Allen 
from the terms of the original contract. Cf. Rochester Lantern Co. 
v. Stiles et al., 135 N. Y. 209. 

2. Allen contracted to have a number of men dig an oil well 
on Baker’s land for a certain sum of money. ‘The personal skill 
or personal supervision of the work was not contemplated by the 
parties at the time the contract was made. Allen assigned his con- 
tract to Carter who immediately had the well dug in a workman- 
like manner. Baker refused to pay for the work on the grounds 
that he had not contracted with Carter, but the court held that the 
contract between Allen and Baker was an assignable one and there- 
fore Carter could recover. Galey v. Mellon, 172 Pa. St. Rep. 442. 

3. Allen made a contract to act as an attorney for Baker for 
one year for the sum of $2,000. Allen could not assign his con- 
tract to anyone else without the consent of Baker, inasmuch as it 
involved personal knowledge and skill. 

4. Allen contracted to deliver meat to Baker, a hotel keeper, at 
a stipulated sum, for a period of one year. The meat was to be 
paid for on the first of each month after its delivery. Baker sold 
his hotel to Carter and assigned to Carter the particular contract, 
previously mentioned, for the purchase of meat. Allen refused to 
deliver meat to Carter, whereupon Carter brought suit against him 
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for breach of contract. The court held that, inasmuch as the meat 
was sold on credit, there was a personal confidence involved and 
therefore the contract could not be assigned without Allen’s consent. 
Cf. Lansden v. McCarthy, 45 Mo. 106. 


§ 157. Assignment of Right to Recover Property or 
Money.— If one of the parties to a contract has performed 
the services stipulated for and has a money claim against 
the other party for the services rendered or goods deliv- 
ered, he may assign such a claim which is technically called 
a chose in action to any third person.!. Such a third person 
must, however, immediately give notice of the assignment 
to the debtor in order to protect himself, for, if he fails to 
give such notice and the debtor pays the assignor, then such 
payment will constitute a valid defense in an action by the 
assignee versus the debtor. But if notice is given, then the 
debtor is bound to pay the assignee and, if he fails to do so, 
the assignee has a valid cause of action against him, for the 
money due. 


EXAMPLES: 


1. Dr. Allen acted as physician for Mr. Baker for a period of 
one year, whereupon by the terms of their original contract the 
doctor was to receive $3,000. At the end of the year Dr. Allen 
transferred his claim to the $3,000 to Carter who duly notified 
Baker of the transfer. This was a perfectly valid ‘transaction and 
Carter could recover the $3,000 from Baker. 

2. Allen delivered merchandise to Baker for which Baker agreed 
to pay the sum of $1,000 within six months. Allen assigned his 
claim to Carter but failed to give notice of the assignment. At the 
end of six months Baker paid Allen the $1,000. Carter would have 
no legal right of action against Baker, inasmuch as he (Carter) 
had failed to give Baker notice of the assignment. Carter could, 
however, recover the $1,000 from Allen on the grounds that Allen 
had assigned the claim for that amount to him (Carter) and, there- 
fore, he (Allen) should either not have accepted the money from 


(1) We shall consider the question of promissory notes and other nego- 
tiable instruments in a separate chapter and shall therefore not include a 
discussion of those subjects at this time. 
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Baker or should have accepted it and then immediately have paid 
it over to Carter. 


Assignment by Operation of Law 


§ 158. Assignment Based on Death.— Under assign- 
ment by operation of law we shall consider only assignment 
based on death. At the death of a person all his contracts 
in regard to his personal property, except those involving 
personal confidence or personal skill and knowledge, are 
assigned by operation of law to his executors and admin- 
istrators.* 

EXAMPLES: 


1. Allen, who was the proprietor of a coal business, contracted to 
deliver to Baker 100 tons of coal at 11c per bushel. ‘Ten days after 
making this contract Allen was killed. “The contract here mentioned 
for the delivery of coal was assigned by operation of law to Allen’s 
executors and administrators, who would be obliged to fulfill the 
contract. 

2. Dr. Allen contracted to act as the physician for Baker for 
one year from the date of making the contract. Four months after 
that time Dr. Allen died. This contract would not be assignable 
by operation of law. 


QUESTIONS 


I. What parties have rights and liabilities under a given 
contract? What is the reason for this rule? 
Give an original example illustrating the rule. 
II. What rights have third persons, for whose henefit 
a contract is made, under such contracts ? 
III. What is a novation? 
IV. Give an original illustration of a novation. 
V. Are executory contracts assignable? 
VI. What classes of contracts involving personal con- 
fidence are assignable? 
VII. Ifa contract for professional service has been fully 
performed by the professional man, can he assign 
the right to recover the money due him? 


(a) Woerner on Administration, § 328. 
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VIII. What classes of contracts are assigned by operation 
of law on account of death? 

IX. The City of Chicago awarded a contract to Allen 
in which it was stipulated that a certain bridge 
was to be built in accordance with certain printed 
specifications. A‘large number of contractors had 
bid on the contract and Allen had been awarded 
it, not because of his financial standing, but simply 
because he had put in the lowest bid. Allen as- 
signed his contract to Carter, who did the work 
in accordance with the specifications. Could Car- 
ter recover for the work done? 

X. Allen made a contract with Baker in which it was 
stipulated that Allen was to deliver to Baker 400 
books for the sum of $600. Baker assigned his 
contract to Carter without the consent of Allen. 
Carter notified Allen that Baker had assigned the 
contract to him (Carter). When Allen tendered 
the books to Carter he refused to accept them. 
Allen thereupon brought suit against Baker for 
breach of contract. Decide the case. 
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Introductory 
Damages or specific performance 


(1) Discharge by Act of Parties 


Complete and satisfactory performance 
Discharge of one of the parties — physical obstruction 
Discharge by one of the parties — breach by the other party 
Discharge by one of the parties — tender 
Discharge by mutual consent 

(2) Discharge by Operation of Law 
Impossibility of performance 
Merger 
Alteration of a written contract by one of the parties 
Discharge by bankruptcy or by death 
Discharge by Statute of Limitations 


§ 159. Introductory.— Up to this point we have dis- 
cussed the essentials necessary to the formation of an en- 
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forceable contract, the manner of proving the terms of a 
contract, the operation of a contract and its interpretation. 
It now becomes necessary to consider the discharge of the 
contract, i. e., the method of untying the contractual knot. 
A contract is discharged either by the act of the parties or 
by operation of law. 

§ 160. Damages or Specific Performance.— Before 
specifying particularly the methods of discharging a con- 
tract, and in order to make what follows more easily under- 
stood, it is necessary to digress for a moment to discuss 
the measure of damages for breaches of contracts, and also 
specific performance of contracts. In contracts, damages 
may be said to be pecuniary reparation which the law com- 
pels the one breaking the contract to make to the other 
party. The theory upon which damages are awarded is 
that they are a compensation to the one injured,— not as a 
punishment to the wrongdoer.*. The amount of damages 
which are given for the breach of contracts is in all cases, 
except for the loan of money,} first, such damages as would 
ordinarily arise from the breach of the contract, and, second, 
such damages as arise from special circumstances, provided 
those special circumstances were communicated at the time 
when the contract was made by the party seeking to recover 
the damages to the other party.” Although as a general 
rule the courts will give only money damages for the breach 
of contracts, yet whenever, because of the peculiar circum- 
stances of the case, money damages would be wholly inade- 
quate to compensate the injured party, such party may go 
into a Court of Equity and get a decree of specific perform- 
ance, i. e., an order of court commanding the party who re- 
fuses to perform his part of the contract to do so, and if 
such party fails to perform he may be imprisoned for con- 
tempt of court, and in such a case he is not entitled to a trial 
by jury. But specific performance is not decreed to compel 


(1) In cases of failure to return money borrowed the damages are com- 
puted on the basis of the lawful rate of interest for the use of such money. 


(a) Hale on Damages, § 2. 
(b) Hadley v. Baxendale, 9 Exchequer (England), 341. 
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a party to do a personal service, such as to work for another 
man, to sing at a concert, or to perform in a theater. 


EXAMPLES: 


1. Allen made a contract with Baker, in which Baker agreed 
to deliver to Allen a certain kind of wagon which was ordinarily 
used for carrying coal, and Allen agreed to pay $50 for the wagon. 
Allen would have made $5 a day from the use of the wagon for 
carrying coal. Baker failed to deliver the wagon as he had agreed 
to do. Now, as a matter of fact, Allen had intended to use the 
wagon to carry large quantities of groceries, and by this means he 
would have made a profit of $10 per day. But Allen failed to com- 
municate to Baker the purpose for which he wished to use the wagon. 
In such a case Allen could recover in damages only the loss that 
he sustained by not having the wagon for the purpose of carry- 
ing coal, namely $5. But if, at the time he gave the order for the 
wagon he had communicated to Baker the fact that he intended 
to use the wagon for carrying groceries, then he could have recovered 
the real loss caused him, namely, $10 per day. 

2. Allen borrowed $10 which he agreed to repay to Baker in two 
days. He failed to return the money, hence Baker brought suit 
against him. Baker can recover only the $10 plus interest at the 
legal rate. 

3. Ina given contract Allen agreed to sell Baker a certain piece 
of land for the sum of $5,000. Allen failed to carry out his contract, 
whereupon Baker went into a Court of Equity, and demanded a 
decree of specific performance to compel Allen to transfer the title 
to the property. In cases for the transfer of land, a Court of Equity 
will usually issue a decree of specific performance. Cf. Adams vy. 
Messinger, 147 Mass. 185. 


Discharge by Act of Parties 

§ 161. Complete and Satisfactory Performance.— Re- 
turning now to the methods of discharging a contract, the 
rule is that if the parties to a contract fully perform what 
was agreed upon, and do so in a lawful manner, the con- 
tract is then discharged and no further rights or liabilities 
can arise therefrom. 

EXAMPLE: 


Allen contracted to build a house for Baker for the sum of 
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$5,000. Allen built the house in an entirely satisfactory manner and 
Baker paid Allen the money. The contract was thereupon dis- 
charged. 


§ 162. Discharge of One of the Parties, Physical Ob- 
struction.— Very often one of the parties to a contract is 
discharged from liability thereunder while the other party 
is still liable. If, for example, one of the parties wishes 
to carry out the contract but the other party puts such 
physical obstructions in the way that the former party cannot 
perform, then the party who is unable to perform because of 
the physical obstruction would be discharged from liability 
under the contract, but the party who wilfully created the 
obstructions would be liable in damages for his breach of 


contract. 
EXAMPLE: 


Allen made a contract with Baker in which it was stipulated 
that, for the sum of $500, Allen was to go onto Baker’s land, 
cut down certain trees, haul them to the lumber market, sell them, 
and turn the money over to Baker. Allen came prepared to per- 
form his part of the contract. Baker threatened to shoot Allen 
if he came onto his (Baker’s) land. Here Allen would be discharged 
from liability under the contract but Baker would be liable in dam- 


ages for the breach. Cf. Woodberry v. Warner, 53 Ark. 488. 


§ 163. Discharge of One of the Parties; Breach by the 
Other Party.— If, before the time comes due for perform- 
ance of his part of the contract by one of the parties, he 
notifies the other party that he does not expect to perform, 
such other party may then immediately sue for breach of 
contract, or, if he chooses, he may wait until the time for 
performance comes due, then demand that performance be 
made, and if at that time the first party still refuses to per- 
form, the second party may then bring his suit for the breach 
of contract, or sometimes for specific performance. In case 
of breach of contract by one party, the other party is usually 
discharged from carrying out his part of the contract and 
he is not liable for the failure to do so. But if he asks a 
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Court of Equity to compel the other party specifically to 
perform the contract, he must then be prepared also to 
fulfill his obligations in the contract. 


EXAMPLE: 


In a contract made on January 2, 1910, between Allen and 
Baker, it was stipulated that Allen was to build a house for Baker 
for the sum of $5,000, the work to begin on February 1, 1910. On 
January 15th, Allen notified Baker that he (Allen) would not build 
the house as he had agreed to do. Baker thereupon immediately em- 
ployed Carter to build a house similar in construction to the one 
which Allen had contracted to build, but Baker was obliged to 
contract to pay Carter $6,000 for the work. If the figure of $6,000 
was a reasonable one, Baker could then immediately sue Allen for 
the breach of contract resulting in the loss of $1,000 to himself. 
But if Baker so desired he might have waited until February 1, 1910, 
then requested Allen to fulfill his contract, and if, at that time, Allen 
had refused, Baker could have then brought suit for the breach of 
contract. Or, again, if Baker, after receiving the notification from 
Allen on January 15th that he would not carry out the contract, had 
decided not to build the house and not to sue Allen for the breach 
of contract, he might have pursued that course. In the latter case, 
Baker would have been under no liability whatever to Allen, for 
Allen by his refusal to perform the contract had thereupon dis- 
charged Baker from performing. 


§ 164. Discharge of One of the Parties; Tender.— 
Very often one of the parties to a contract tenders perform- 
ance, i. e., makes an unconditional offer to perform his part 
of the contract, but the other party refuses to accept the 
tender. Where it is a contract for personal service, the 
party making the tender is ordinarily excused from perform- 
ing any further work under the contract. But where it is 
an obligation to pay money, the refusal of the tender of the 
money does not release the debt, but it may stop the pay- 
ment of interest and court costs. 


EXAMPLES: 


1. In a contract between Allen and Baker it was stipulated that 


THE DISCHARGE OF CONTRACTS 163 


Allen was to deliver to Baker 500 bushels of wheat at $1 per bushel 
on January 1, 1910. On the date mentioned Allen tendered the 500 
bushels of wheat but Baker refused to accept them, whereupon Allen 
sold the wheat to Carter. This he could lawfully do. If the market 
price of the wheat on January 1, 1910, was less than the amount which 
Baker had agreed to pay, Allen could recover the difference in price 
from Baker. Cf. Knight vy. Abbott, 30 Vermont 577. 

2. As a result of a contract between Allen and Baker, Baker 
owed Allen $1,000. Baker tendered the money to Allen who, for 
some trivial reason, refused to accept it. If later on Allen sued Baker 
for the $1,000 inasmuch as the money was lawfully due, Allen would 
have to pay the $1,000, but the court costs of the suit would have 
to be borne by Allen, because it was his fault that the money had 
not been paid previously. 


§ 165. Discharge by Mutual Consent.— If, while a 
contract is wholly executory, the parties mutually agree to 
release each other from liability they may do so. They 
will then have no further rights under the contract and 
they will also be discharged from all liability thereunder. 
If, however, one of the parties to the contract has partly 
performed or has completely performed, and thereupon cer- 
tain money has become due him, his release of the other 
party, if not based upon a valuable consideration (or under 
seal, in those States where a seal imports a consideration) 
will not be binding. But the rule that a party to a contract 
who has partly or fully performed cannot legally release 
the other party to the contract from liability thereunder 
without a consideration, does not prevent the former party 
from making a gift of the money due him to the latter party. 


EXAMPLES: 


1. Allen contracted to deliver to Baker groceries for which Baker 
was to pay $50. Before the time for delivery Allen and Baker 
mutually agreed to release each other from the contract previously 
made. This they may do and thereupon all rights and liabilities un- 
der the previous contract will be extinguished. 

2. Allen contracted to deliver to Baker 400 books at $1 each. Al- 
len delivered the books and then, without any consideration, released 
Baker from paying for them. A few days later Allen and Baker had 
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a quarrel, whereupon Allen demanded that Baker pay for the books. 
This he may lawfully do as his release of Baker was not based upon 
a valuable consideration. If, however, Baker had done something 
for Allen in return for the release, then the release would have 
been binding. 


Discharge by Operation of Law 


§ 166. Impossibility of Performance.— If, after a con- 
tract is made, a law is passed forbidding the doing of the 
acts provided for in the contract, the parties are then dis- 
charged from the contract by operation of law and have 
no further rights or liabilities under such a contract. And 
so, also, if a contract is made with the understanding that 
it can only be performed provided certain property remains 
in existence and if then that property, without the fault of 
either party, is destroyed, the parties are thereby released 
from such a contract. 


EXAMPLES: 


1. Allen and Baker made a contract in which it was stipulated 
that Allen was to deliver to Baker 5,000 kegs of beer at $10 per 
keg. When the contract was made it was perfectly lawful, but 
four days after the making of the contract the legislature of the State 
passed a statute forbidding the sale of liquor. Inasmuch as the law 
forbade the parties from carrying out the contract, they are dis- 
‘charged from any liability thereunder. Cf. Louisville v. Mottley, 
219 U.S. 467. 

2. Ina contract between Allen and Baker it was stipulated that 
Allen was to paint Baker’s house. One day after the contract was 
made the house burned down without any fault of either party to 
the contract. In such a case both Allen and Baker would be dis- 
charged from performing the contract, inasmuch as the contract was 
made with the implied understanding that the house would con- 
tinue in existence. Cf. Martin v. Siegel, 237 Ill. 610. 


§ 167. Merger.— If suit is brought for a breach of con- 
tract and a judgment is obtained as a result of such a suit, 
the party guilty of the breach is thereby under no further 
liability on the original contract inasmuch as his liability 
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becomes merged in the judgment, i. e., absorbed in the judg- 
ment. 

§ 168. Alteration of a Written Contract by One of the 
Parties.— If, after a written contract is made and deliv- 
ered, one of the parties thereto, without the consent of the 
other, fraudulently makes a material alteration ? of the con- 
tract, the other party, if he so desires it, will thereupon be 
discharged from the terms of the contract. But if the inno- 
cent party desires to hold the party making the fraudulent 
alteration to performance of either the contract as originally 
made, or to the terms of the contract as altered by the 
guilty party, he may do so. 


EXAMPLE: 


In a contract between Allen and Baker it was stipulated that 
Allen was to deliver 5,000 bushels of wheat to Baker on July 1, 1910, 
at $1 per bushel. After the contract was delivered to Allen he 
changed the number — 5,000 to read 3,000 — without the consent of 
Baker. Such an alteration would be a material alteration and if 
Baker so desired it, he could be discharged from the contract; or 
Baker might hold Allen to the original contract for the delivery of 
5,000 bushels or he has a third choice in that he may hold Allen 
to the contract to deliver 3,000 bushels. Cf. Wessell v. Glenn, 108 
Pa. 104. 


§ 169. Discharge by Bankruptcy or by Death. A 
party who obtains his complete discharge in bankruptcy in 
the United States courts is thereupon released from all 
liability under his contracts. Likewise if a party dies, his 
estate is released from liability on contracts for purely per- 
sonal service, as has been previously indicated. And in 
cases where the estate of the dead party is released, the 
other party to the contract will also be released. 

§ 170. Discharge by Statute of Limitations—— The 
general rule may be said to be that, so far as the validity 
or legality of a contract is concerned, the law of the place 
where the contract is to be carried out will govern the con- 


(2) By “material alteration” is meant some change in the wording of 
the contract which alters the meaning of the contract or its legal effect. 
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struction of the contract. But if no special place for carry- 
ing out the contract is mentioned, then the law of the place 
where the contract is made governs. But in the matter 
of the remedy for breach of contract, the law of the place 
where the contract is sued upon governs. Now there are 
enacted in all of the States what are known as Statutes of 
Limitations, i. e., statutes which provide that a party must 
bring actions at law for breach of contract within a certain 
number of years after the breach has occurred; and if such 
a party does not bring his suit within that time his right of 
action for such breach of contract will thereupon be dis- 
charged by law. It has been repeatedly held that the 
Statutes of Limitations refer to the remedy on the contract 
and not to the right of action itself and therefore the law 
of the place where the suit is brought governs. 


EXAMPLE: 


Allen and Baker made a contract in Missouri which contract 
was to be performed in Illinois. Baker was guilty of a breach of 
contract. Allen sued Baker eleven years after the breach in Massa- 
chusetts. Now let us suppose that the Statute of Limitations of 
Missouri provides that actions for breach of contracts must be brought 
within ten years after the breach occurs, that of Illinois twelve years, 
and that of Massachusetts eight years. In suth a case Allen could 
not recover on the contract in Massachusetts, because the statute of 
limitations of the forum where the action is brought governs, and we 
have supposed the statute of Massachusetts to bar recovery. ‘The 
same would hold true if the action had been brought in Missouri. 
But had the action been brought in Illinois, the statute would not 
have barred a recovery. 


QUESTIONS 


I. What is meant by the discharge of contracts? 

II. Into what two large groups may the discharge of 
contracts be grouped? 

III. What are damages, and what is specific perform- 
ance? 

IV. What are the essential rules for damages in con- 
tracts? Illustrate. 

(3) There are also Statutes of Limitations governing crimes and torts. 


XI. 
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When is specific performance of a contract granted 
and in what courts must suit for specific perform- 
ance be brought? 

What is discharge by performance? 

Explain the rule that if one of the parties has com- 
mitted a breach of contract the other party is 
thereby discharged. Illustrate. 

What is tender? If one of the parties tenders per- 
formance of the contract and the other party re- 
fuses the tender, what effect has the act of the 
latter party on the duties of the former? 

May a contract be discharged by mutual consent? 
If so, illustrate. 

Give the various ways in which a contract may be 
discharged by operation of law. 

Give an illustration of discharge by impossibility of 
performance and discharge by death. 
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§ 171. Introductory.— The forms given in this chapter 
are only guides and they must, therefore, not be followed 
slavishly. In order that there may be no break in the read- 
ing, fictitious names and dates have been inserted in the 
forms given. It will also be observed that the last clause 
in the contract before the place for the signatures of the 
parties to the contract is a clause which recites that the 
parties have set their hands and seals to the contract. A\l- 
though a seal, as has been previously indicated, is unneces- 
sary in many States, this clause is still used by many parties 
in their contracts. And the clause following the signatures, 
which recites that a contract has been executed and deliv- 
ered in the presence of witnesses, is also unnecessary unless 
the statute of the State governing the contract requires such 
a clause. Many parties, however, follow the practice of 
having all their written contracts witnessed in order to have 
no difficulty in proving the contract should the other party 
later on assert that the signature to the contract was not his. 


§ 172. A General Form for Contracts.— 

This contract, made and entered into this 4th day of June, 
A. D., 1910, by and between John Allen, an Attorney-at- 
Law of the City of St. Louis, Missouri, hereinafter called 
party of the first part, and The Baker Company, a corpora- 
tion of the City of Sedalia, Missouri, hereinafter called 
party of the second part, WITNESSETH : 


Pa 
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That said party of the first part hereby promises and 
agrees (state what he promises and length of time for which 
the contract is to run). 

For and in consideration of the services agreed to be 
rendered to party of the second part by said party of the 
first part, said party of the second part agrees to pay said 
party of the first part the sum of (state the amount) per 
month, said amount to be paid on the last day of each 
month. 

In WitNEss WHEREOF the said parties have hereunto 
set their hands and seals to duplicate originals the day and 
year first above written. 


JoHN ALLEN (L352) 
Party of the First Part. 
Attest: THE BAKER Company (L. S.) 
ALBERT CARTER, Per Richard Baker, President 
Secretary. Party of the Second Part. 


This contract was signed, sealed and delivered in the pres- 
ence of 
THOMAS CARTER. 
Harry DONALD 


§ 173. Contract Between Employer and Employee.— 


A. Contract Between Dry-goods Merchant and 
Bookkeeper 


This contract made and entered into this 1st day of Janu- 
ary, A. D., 1913, by and between John Allen and Richard 
Baker, WITNESSETH: 

Whereas, John Allen, a dry-goods merchant, doing busi- 
ness in the city of St. Louis, State of Missouri, hereinafter 
known as party of the first part, is desirous of securing the 
services of Richard Baker, a skilled bookkeeper of the City 
of St. Louis, Missouri, hereinafter known as party of the 
second part, for a period of three years. 

Now, THEREFORE, IT Is UNDERSTOOD AND AGREED by 
and between said party of the first part and party of the 
second part, as follows: 


FORMS I7I 


SAID PARTY OF THE SECOND PART PROMISES 
AND CONTRACTS 


(1) That he will for a period of three years from the 
date of the making of this contract for a consideration here- 
inafter named, faithfully and diligently serve in the capacity 
of bookkeeper in the office of the dry-goods establishment 
of said party of the first part at 900 Washington Avenue, 
in the City of St. Louis, Missouri, during the business hours 
of said party of the first part. 

(2) That he will during the said period of three years 
keep true accounts for the said party of the first part. 

(3) That he will, from week to week, prepare and de- 
liver to said party of the first part a true and correct detailed 
statement and exhibit of the books and affairs under his 
charge, showing all commodities and money received and 
paid out. 

(4) That he will keep secret the business of said party 
of the first part and that he will not disclose any informa- 
tion coming to him in the capacity of bookkeeper to any 
person except with the consent of said party of the first 
part. 

For and in consideration of the faithful fulfilment of the 
promises made by said party of the second part 


SAID PARTY OF THE FIRST PART AGREES 


(1) To retain said party of the second part in his em- 
ployment for a period of three years from the date of mak- 
ing this contract. 

(2) To pay said party of the second part the sum of 
$100 per month, said sum to be paid on the last day of each 
month. 

IN WITNEss WHEREOF the parties to this contract have 
hereunto subscribed their names and affixed. their seals to 
duplicate originals the day and year first aforesaid. 

JoHN ALLEN. (SEAL) 

Witnesses: RICHARD BAKER. (SEAL) 
THOMAS CARTER. 
Harry DONALD. 
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B. Contract Between Merchant and Traveling 
Salesman 


This contract made and entered into this 1st day of June, 
1914, by and between John Allen, a merchant engaged in the 
wholesale neckwear business at room 506 Columbia Build- 
ing, City of Chicago, Illinois, hereinafter called first party, 
and Richard Baker of the City of Chicago, Illinois, a travel- 
ing salesman, hereinafter called second party, WITNESSETH: 

Said first party does hereby employ said second party to 
act as a traveling salesman for said first party in said neck- 
wear business in the entire State of Missouri, for a period of 
one year from the date of the execution hereof, and said 
second party does hereby accept said employment. 

It is hereby mutually agreed that said second party will 
faithfully serve said first party, and that said second party 
will devote his entire time, attention and energies to the per- 
formance of his duties as such salesman, and that he will not 
either directly or indirectly be connected with, or interested 
in, or working for any other business or enterprise what- 
ever during the term hereof without first obtaining the writ- 
ten consent of said first party. 

It is hereby further agreed that said second party shall 
obey all reasonable orders of said first party with reference 
to his duties as such traveling salesman, and that said second 
party shall keep proper books of account and make due 
entries of the prices of all goods sold and of all transactions 
had with reference to the said business. 

For, and in consideration of the faithful performance of 
his duties by said second party, said first party hereby agrees 
to pay said second party a salary of Twenty-Five ($25.00) 
Dollars per week, payable on Monday of each week, and 
said first party also agrees to pay unto said second party 
on Monday of each week all of the reasonable traveling ex- 
penses, and hotel bills incurred by said second party while 
in the performance of his duties for said first party for 
the week previous, provided that said second party shall 
forward to first said party on Saturday of each week an 
itemized statement setting forth the said expenses. 
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In Witness WHEREOF, the parties hereunto have affixed 
their hands and seals to duplicate originals the day and year 
first aforesaid.* 

RICHARD BAKER. 
JOHN ALLEN. 


§ 174. Specific Contracts of Sale.— 
A. Sale of a Practice by a Physician 


This contract made and entered into this 1st day of June, 
A. D., 1914, by and between John Allen, a Physician and 
Surgeon who has been practicing medicine in the City of 
Springfield, Illinois, for a period of 25 years, hereinafter 
called first party, and Richard Baker, a Physician of the City 
of Springfield, Illinois, hereinafter called second party, 
WITNESSETH: 

Whereas, said first party is desirous of retiring from the 
practice of medicine and of removing from the City of 
Springfield, Illinois; and, 

Whereas, he is further desirous of selling his practice as 
a Physician and Surgeon in said City of Springfield to said 
second party; and, 

Whereas, said second party is ready and desirous of pur- 
chasing said practice. 

Now, therefore, it is understood and agreed by and be- 
tween the said parties as follows: 

Said first party does hereby sell unto said second party 
his practice and the good will and benefits thereof, together 
with all of his books, surgical instruments, office furniture 
and fixtures, and all drugs, medicines and bottles now used 
by him. 

_ Said first party hereby agrees that he will introduce and 
recommend the said second party to his patients, friends and 
others as his successor, and that so long as said first party 
resides in said City of Springfield he will use his best en- 
deavors to promote and increase the practice of said second 


party. 
Said first party further agrees that he will not act as a 


(a) Cf. Jones on Legal Forms, p. 99. 
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physician or surgeon either directly or indirectly by himself, 
or in connection with any other person for a period of ten 
years from the date hereof, either at said City of Spring- 
field, Illinois, or at any place within a radius of ten miles 
from the court house of said City of Springfield. And said 
first party further agrees that in the event he should violate 
this provision of this contract, he will pay unto said second 
party by way of liquidated damages and not by way of pen- 
alty the sum of Two Thousand ($2,000) Dollars, it being 
the spirit of this provision of this contract that in view of 
the fact that the exact amount of damages which will be 
sustained by said second party cannot be definitely ascer- 
tained should said first party violate this provision, there- 
fore, the sum of Two Thousand ($2,000) Dollars shall be 
taken as the sum fixed by said parties, which will be the 
amount of damages suffered by said second party in the 
event of the violation of said provision of said contract. 

In consideration of the foregoing, said second party 
hereby pays unto said first party the sum of Five Thousand 
($5,000) Dollars cash, the receipt of which is hereby 
acknowledged by said first party. 

IN WITNEss WHEREOF, the parties hereunto have affixed 
their hands and seals to duplicate originals the day and year 
first aforesaid.” 

JOHN ALLEN. 
RICHARD BAKER. 


B. Contract for the Sale of a Crop of Potatoes 


This contract made and entered into this 1st day of June, 
A. D., 1914, by and between John Allen, a farmer, of the 
County of Cook and State of Illinois, hereinafter called first 
party, and Richard Baker, a produce merchant of the City 
of Chicago, Illinois, County of Cook, State of Illinois, here- 
inafter called second party, WITNESSETH: 

Whereas, said first party is the owner of five hundred 
acres of land in said County of Cook, on one hundred acres 


(b) Cf. Jones on Legal Forms, p. 96. 
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of which said first party has already planted a crop of snow- 
flake potatoes; and, 

Whereas, said first party is desirous of selling said crop 
of potatoes when ready for market to said second party, and 
said second party is ready and willing to purchase said crop 
of potatoes. 

Now, therefore, it is understood and agreed by and be- 
tween said parties as follows: 

Said first party does hereby sell, assign, transfer and set 
over all of his right, title and interest in and to said crop 
of potatoes mentioned in the whereas clauses of this contract 
to said second party, and said first party hereby agrees that 
as soon as said crop of potatoes are full grown and are 
ready for market, that he will deliver said potatoes at Ware- 
house No. 1 of said second party in the City of Chicago, 
Illinois, and not later than on the 1st day of September, 
r'gi4. 

It is hereby mutually agreed by and between said parties 
that said second party will pay said first party the sum of 
One Dollar per bushel for said potatoes upon their delivery 
at said Warehouse No. 1 of said second party. 

It is hereby mutually agreed by and between said parties 
that said first party will raise at least five hundred (500) 
bushels of said potatoes on his said farm, and that, should 
he fail to do so, he will go on the open market and purchase 
five hundred (500) bushels of said potatoes and deliver 
unto said second party at not later than the rst day of Sep- 
tember, 1914, at Warehouse No. 1 of said second party, 
and said second party agrees: to pay said first party the sum 
of one dollar per bushel for said potatoes promptly when 
so delivered. 

IN WITNESS WHEREOF, the parties hereunto have affixed 
their hands and seals to duplicate originals the day and year 
first aforesaid.° 

JoHN ALLEN. 
RICHARD BAKER. 


(c) Cf. Jones on Legal Forms, p. 111. 


176 AMERICAN BUSINESS LAW 


§ 175. Contract for the Manufacture of Merchandise. 
— This contract made and entered into this 4th day of Janu- 
ary by and between John Allen, a manufacturer, of room 
506 Columbia Theater Building, City of St. Louis, Missouri, 
hereinafter called first party, and Richard Baker, a mer- 
chant, located at Seventh and Washington Avenues, City 
of St. Louis, Missouri, hereinafter called second party, 


WITNESSETH: 


That for and in consideration of a sum hereinafter named 
said first party does hereby agree and contract to manu- 
facture for said second party (here describe articles and 
amount) of the same quality and material, and value, as, 
and in all other respects agreeing to a sample agreed upon 
between the said parties and to deliver said merchandise to 
said second party within one month from the making of this 
contract. 


In consideration of the prompt delivery of said mer- 
chandise by said first party to said second party in accordance 
with the terms of this contract, said second party does hereby 


agree and contract to pay to said first party the sum of (give 
amount). 


IN WITNESS WHEREOF the parties hereunto have set 
their hands and seals this 4th day of January, 1910. 


Joun ALLEN CE) 
Party of the First Part. 

RICHARD BAKER (L. S.) 
Party of the Second Part. 


This contract was signed, sealed and delivered in the pres- 
ence of 


THOMAS CARTER. 
Harry DONALD. 
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§ 176. Guaranty of an Account.— 


June Ist, 1914. 
To John Allen, 
Wholesale Dry Goods Merchant, 
810 Broadway, 
New York City. 
My Dear Sir: — 

The bearer of this letter, Mr. Richard Baker, wishes to 
buy dry goods from you of the value of One Thousand 
($1,000) Dollars or less, the same to be paid for within 
go days from the date of this letter. 

For value received, I hereby agree that if you will sell 
and deliver the aforesaid merchandise, or any part thereof, 
to said Richard Baker on credit, then, if he does not pay 
for such merchandise as he accepts and receives on or before 
go days from this date, then I guarantee and agree to pay 
for the same. 


THOMAS CARTER. 


§ 177. Contract to Pay a Debt Contracted During In- 
fancy.— 

This contract made and entered into this 1st day of June, 
A. D., 1914, by and between John Allen, a resident of the 
City of St. Louis, Missouri, said John Allen now being 22 
years of age, hereinafter called first party, and Richard 
Baker who is now conducting and has been conducting for 
the past five years an automobile factory at 506 Olive Street 
in said City of St. Louis, said Baker hereinafter called second 
party, WITNESSETH: 

Whereas, said first party purchased an automobile from 
said second party three years ago and at a time when said 
first party was an infant; and, 

Whereas, said first party has never paid id second party 
for said automobile; and, 

Whereas, said first party now having arrived at his ma- 
jority is desirous of ratifying said purchase and acknowl- 
edging said debt and agreeing to pay the same. 


a“ 
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Now, therefore, it is agreed and understood by and be- 
tween said parties as, follows: 

Said first party hereby admits that he owes to said second 
party the sum of Two Thousand ($2,000) Dollars for one 
Cleopatra automobile purchased by said first party from said 
second party and received by said first party in good condi- 
tion. 

Said first party hereby agrees that he will pay for said 
automobile said sum of Two Thousand ($2,000) Dollars 
one month from the date of the execution of these presents. 

Said second ‘party hereby accepts said acknowledgment of 
indebtedness from said first party, and said second party 
hereby agrees that he will not sue or require payment of 
said debt until default has been made in accordance with 
the terms hereof, that is, until on or after July 2nd, 1914. 

IN WITNEss WHEREOF, the parties hereunto have afixed 
their hands and seals to duplicate originals the day and year 
first aforesaid.* 

JOHN ALLEN. 
RICHARD BAKER. 


§ 178. Contract Between Number of Persons to Build 
a Church.— 

Whereas, the Trustees of the First Baptist Church and 
we, the undersigned members of the said First Baptist 
Church of the City of St. Louis, Missouri, are desirous of 
joining together for the erection of a new church building on 
lot 18, block 4000 in the City of St. Louis, Missouri. 

Now, therefore, it is mutually agreed by and between all 
of us who subscribe our names to this contract, whether 
such names be subscribed simultaneously or whether they 
be subscribed individually at any time within thirty days 
from this 1st day of June, 1914, as follows, WITNESSETH : 

We, the undersigned, in consideration of our mutual 
promises, hereby agree to and with the Trustees of said 
First Baptist Church and to and with each other to pay 


(d) Cf. Jones on Legal Forms, p. 107. 
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unto John Allen, the Treasurer of said church the respective 
sums set opposite our several names within a period of six 
months from July ist, 1914, for the purpose of erecting 
said new church building; 

And we, the undersigned, expressly authorize and direct 
the said Trustees of said church to proceed with the erec- 
tion of said church on or after July rst, 1914, and to expend 
such sums as are herein subscribed in the erection of said 
church building. 

IN WitTNeEss WHEREOF, we have hereunto signed our 
names and set out the respective amounts which we sub- 
scribe.® 

JoHNn ALLEN, 
RICHARD BAKER. 
§ 179. Assignments.— 
A. Assignment of a Debt. 


For and in consideration of the sum of (give amount) 
to me this day paid by Richard Baker, I, John Allen, do 
hereby sell, assign, transfer, and set over to said Richard 
Baker, his assigns, executors, and administrators, a certain 
debt now due and owing to me by Harry Carter of 814 
Chestnut Street, City of St. Louis, Missouri, said debt 
amounting to the sum of (give amount) with all interest due 
thereon, said debt being due for (give origin and the nature 
of the debt). And I hereby authorize said Richard Baker 
for his own use but at his own cost to demand, collect, and 
sue for, and receive and receipt for said debt or any part 
thereof. 

WITNEss my hand and seal this 4th day of January, A. D. 
1910. 

Joun AttEN (L.S.) 


B. Assignment for the Benefit of Creditors. 


This contract made and entered into this 1st day of June, 
A. D., 1914, by and between John Allen, conducting a gen- 
eral merchandise store at 910 Olive Street in the City of 
St. Louis, Missouri, hereinafter called first party, and 


(e) Cf. Jones on Legal Forms, p. 313. _ 
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Richard Baker of the City of St. Louis, Missouri, herein- 
after called second party, and the creditors of said John 
Allen whose names are more particularly set out in the body 
of this contract, such creditors being hereinafter called third 
parties; WITNESSETH: 

Whereas, said first party is indebted to said third parties 
for goods, wares and merchandise purchased of said third 
parties; and, 

Whereas, said first party is desirous of being relieved 
from all further obligation for said debts; and, 

Whereas, said third parties are willing to relieve said 
first party of all of his said debts provided said first party 
will transfer and deliver to said third parties the entire 
stock of merchandise which said first party has. 

Now, therefore, it is understood and agreed by and be- 
tween said parties as follows: 

Said first party does hereby bargain, sell, transfer, assign 
and set over unto said second party, his heirs, executors, 
administrators and assigns the following described prop- 
erty, to-wit: 

(Here set out the property) 


to have and to hold the same, and every part thereof unto 
the said second party, his heirs, executors, administrators, 
and assigns forever in trust, however, for the following 
purposes, to-wit: 

Said second party is to wind up the business of said first 
party with all reasonable expedition, and is to sell out all 
of the merchandise in the store of said first party. Said 
second party is to distribute the proceeds of said sale as 
follows: 

First.— Said second party is to pay all expenses neces- 
sary and incident to the winding up of said business, includ- 
ing compensation to himself of five per cent of any and all 
amounts distributed by said second party. 

Second.— Said second party is to distribute the balance 
of the money so received pro rata among the following 
persons who are all the creditors of said first party, said 
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creditors to receive the said money in proportion to their 

respective debts: 

(Here set out the names, addresses and amounts due the 
several creditors. ) 

Third.— Should there be any surplus after the payment 
of the said debts, said second party is to pay such surplus 
to said first party, his heirs, executors, administrators and 
assigns. 

For and in consideration for the foregoing transfer of 
said property by said first party to said second party, said 
transfer being for the benefit of said third parties, said 
second party and said third parties to do for themselves 
jointly and severally and do in consideration of each other’s 
mutual promises, hereby release said first party from any 
further obligation whatsoever for the aforesaid debts of 
said first party as set out in this instrument; and said second 
party does hereby agree to hold said first party harmless 
from any and all liability for the aforesaid debts. 

IN WitNnEss WHEREOF, the parties hereunto have afhxed 
their hands and seals the day and year first aforesaid. 

JoHN ALLEN. 
RICHARD BAKER. 
(To be signed by creditors.) 


§ 180. Chattel Mortgage — With Power of: Sale.— 


Know ALL MEN By THESE PRESENTS, That John Allen 
of the City of St. Louis, State of Missouri, in considera- 
tion of the debt hereinafter mentioned -and created, and the 
sum of one dollar to him paid by Robert Baker of the City 
of St. Louis, Missouri, the receipt of which is hereby 
acknowledged, does sell and convey to Robert Baker the 
goods and chattels now in the store at 906 Olive Street in 
the City of St. Louis, State of Missouri, to-wit: 

(Here describe) 
warranted free from incumbrances, and against any adverse 


claims: i 
Upon ConpiTIon, that if said John Allen pays said 
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Richard Baker or assigns his promissory note of this date, 
for the sum of One Thousand Dollars then this conveyance 
shall be void; otherwise it shall remain in full force and 
effect. 

Said property may remain in the possession of said 
John Allen but in case of failure to pay the installments 
of said note as they become due respectively or in case 
said mortgagee or assigns should at any time deem himself 
insecure, said mortgagee or assigns may take possession of 
said property and sell the same at public auction to the high- 
est bidder for cash, at the Court House, in the City of St. 
Louis and State of Missouri, having first given thirty days’ 
public notice of the time, terms and place of sale, and prop- 
erty to be sold, by registered mail addressed to said John 
Allen and out of the proceeds pay said debt and all costs 
and expenses, and to pay the balance to John Allen. 

At said sale said mortgagee or assigns may purchase said 
property. 

WITNESS our hands and seals this first day of June, 1914. 

JOHN ALLEN. (SEAL) 
RICHARD BAKER. (SEAL) 
(Then follows acknowledgment) 


§ 181. Contracts With Reference to Co-partner- 
ships.— 

A. Articles of Co-partnership 

This contract made and entered into this 1st day of June, 
A. D., 1914, by and between John Allen, hereinafter called 
first party of the City of St. Louis, Missouri, and Richard 
Baker, hereinafter called second party, of the City of St. 
Louis, Missouri: 

WITNESSETH: The aforesaid parties have agreed, and 
by these presents do agree to become co-partners under the 
firm name of Allen and Baker in the wholesale liquor busi- 
ness in the City of St. Louis, Missouri. 

Said parties agree that they shall begin doing business on 
the 1st day of July, A. D. 1914, and they shall continue in 
said business as such co-partners either until their death 
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or until said partnership shall be dissolved, and with this in 
view said parties contribute to the capital of said firm as 
follows: 

(Insert everything that both of said parties contribute. ) 
Said parties agree that the aforesaid property shall be used 
by them in said partnership, and they also agree that during 
the continuance of said partnership, they, and each of them 
will give his and their entire time, attention and energy and 
the best of their power and skill in order to promote the 
best interests of said business, and to carry on said business 
successfully. Said parties hereby agree that at the expira- 
tion of each and every week, said first party shall draw 
from said business the sum of Fifty ($50) Dollars and said 
second party the sum of Forty ($40) Dollars. 

Said parties further agree that at the end of a period of 
six months from the date hereof, and at the end of every 
period of six months thereafter following during the con- 
tinuance of said partnership, they will make a true and cor- 
rect inventory of all stock on hand, and will calculate the 
profits or losses of said business. Said parties hereby agree 
that whatever profits are then on hand at the expiration of 
said period of time, they will divide the same as follows: 

(Here insert the manner of division of profits.) 
And said parties further agree that in the event any losses 
are sustained at said times, then they will share and dis- 
charge between them said losses in the same manner and 
in the same proportion as they have agreed to divide the 
profits as aforesaid. 

Said parties further agree that neither of said parties will 
sell on credit any goods or merchandise belonging to said 
partnership against the will of said other partner, and that 
neither of said parties will enter into any covenant, bond, 
or judgment as guarantor or surety for any third person 
without first having obtained the written consent of the other 
party to this partnership. 

Said parties further agree that in the event any differences 
or dispute arise between them concerning this contract or 
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concerning the carrying on of said business, they will submit 
such differences to the determination and award of three 
arbitrators to be chosen by them, one of which arbitrators 
shall be chosen by said first party, one of which shall be 
chosen by said second party, and the other arbitrator to be 
chosen by the said two arbitrators. And said parties hereby 
agree that they will be bound and they will abide by the de- 
cision and award in writing of said arbitrators, or of any 
two of said arbitrators. 
In WITNEss WHEREOF, the parties hereunto have afhixed 
their hands and seals this day and year first aforesaid. 
JoHN ALLEN. 
RICHARD BAKER. 


B. Dissolution of Partnership 


This contract made and entered into this first day of 
September, A. D. 1914, by and between John Allen, here- 
inafter called first party, and Richard Baker, hereinafter 
called second party, both of said parties being of the City 
of Buffalo, New York; WITNESSETH: 

Whereas, said parties have been associated together as 
co-partners under the firm name and style of Allen and 
Baker; and, 

Whereas, said parties have mutually agreed to dissolve 
said partnership. 

Now, therefore, it is understood and agreed by and be- 
tween said parties as follows: 

Said parties have hereby dissolved, and do by these pres- 
ents dissolve the aforesaid partnership existing between 
them. 

Said first party does hereby pay unto said second party 
the sum of Five Thousand Dollars ($5,000) cash, receipt 
whereof is hereby acknowledged, in consideration for which 
said second party does hereby bargain, sell, assign, transfer 
and set over unto said first party all the goods, wares and 
merchandise in the aforesaid business of said Allen and 
Baker to be the property of said first party, his heirs, execu- 
tors, administrators and assigns forever. 
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Said second party does hereby further transfer and assign 
unto said first party all of the accounts receivable and bills 
receivable of the aforesaid business, and said first party 
does hereby assume all of the accounts payable and bills 
payable of said firm. 

It is hereby mutually agreed that said first party may 
centinue the aforesaid business under the said firm name 
of Allen and Baker; it being hereby mutually agreed that 
the good will of said business shall be and become the prop- 
erty of said first party, and that the consideration of Five 
Thousand Dollars paid as aforesaid is an integral part of 
the consideration for the transfer of said good will. 

In WiTNEss WHEREOF, the parties hereunto have affixed 
their hands and seals to duplicate originals the day and year 
first aforesaid. RICHARD BAKER. 

JoHN ALLEN. 

§ 182. Release.— 

This contract made and entered into this rst day of June, 
A. D. 1914, by and between John Allen of the City of To- 
ledo, Ohio, hereinafter called first party, and Richard Baker, 
of the City of Cleveland, Ohio, hereinafter called second 
party. 

WITNESSETH: For and in consideration of the sum of 
One Thousand ($1,000) Dollars by said second party to 
said first party this day in hand paid, the receipt whereof 
is hereby acknowledged, said first party for himself, his 
heirs, executors, administrators and assigns, does hereby 
release and forever discharge said second party, his heirs, 
executors, administrators and assigns from any and all liabil- 
ity for an injury sustained by said first party on the premises 
of said second party at 204 South A Street in said City of 
Toledo, Ohio, on the 15th day of April, A. 'D. 1914; and 
said first party does hereby agree that within ten days from 
the signing of these presents he will acknowledge in open 
court satisfaction in full for the action at law which he has 
brought against said second party to recover damages for 
said injuries. 
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In WITNESS WHEREOF, said parties have hereunto affixed 
their hands and seals the day and year first aforesaid. 
JOHN ALLEN. 
RICHARD BAKER. 


§ 183. Deeds — Proper Acknowledgment.— 
A. General Warranty Deed 

Tus INDENTURE, Made on the first day of June, A. D. 
One Thousand Nine Hundred Fourteen, by and between 
John Allen, of the City of St. Louis, Missouri, party of the 
First Part, and Richard Baker of St. Louis, in the State of 
Missouri, party of the Second Part. 

WITNESSETH, That the said party of the First Part, in 
consideration of the sum of One Thousand Dollars, to him 
paid by the said party of the Second Part, the receipt of 
which is hereby acknowledged, does by these presents, 
GRANT, BARGAIN and SELL, CONVEY and CONFIRM, unto 
the said party of the Second Part, his heirs and assigns, the 
following described Lots, Tracts or Parcels of Land, lying, 
being and situated in the City of St. Louis and State of 
Missouri, to-wit: 

(Here describe property accurately.) 


To HAVE AND To: Ho tp the premises aforesaid, with all 
and singular the rights, privileges, appurtenances, immuni- 
ties and improvements thereto belonging, or in any wise ap- 
pertaining unto the said party of the Second Part, and unto 
his heirs and assigns, FOREVER; the said party of the First 
Part hereby covenanting that he will WARRANT and Der- 
FEND the title to the said premises unto the said party of 
the Second Part and unto his heirs and assigns FOREVER, 
against the claims and demands of all persons whomsoever. 

In Witness WuHEREOF, The said party of the First 
Part has hereunto set his hand and seal the day and year 
first above written.* 


(1) The Statutes of some states provide that the use f certain words 
in a deed, as “ grant, bargain and sell” carry with them certain warranties. 
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B. Quit-Claim Deed by a Corporation 


Tuts INDENTURE, Made on the first day of June, A. D. 
One Thousand Nine Hundred Fourteen, by and between 
The Allen Company, a corporation of the State of Missouri, 
party of the First Part, and Richard Baker, of the County 
of Lincoln and State of Missouri, party of the Second Part; 
WITNESSETH : 

That the said party of the First Part, in consideration 
of the sum of One Thousand Dollars, to it paid by the 
said party of the Second Part, the receipt of which is hereby 
acknowledged, does by these presents, REMISE, RELEASE and 
FOREVER QUIT-CLAIM unto the said party of the Second 
Part, the following described Lots, Tracts or Parcels of 
Land, lying, being and situated in the County of Lincoln and 
State of Missouri, to-wit: 

(Here describe property accurately. ) 

To HAveE AND To Ho tp, The same with all the Rights, 
Immunities, Privileges and Appurtenances thereto belong- 
ing, unto the said party of the Second Part, and his heirs 
and assigns FOREVER; so that neither the said party of the 
First Part, nor any other person or persons, for it or in its 
name or behalf, shall or will hereafter claim or demand 
any right or title to the aforesaid premises, or any part 
thereof, but they and every one of them shall, by these pres- 
ents, be excluded and forever barred. 

InN WITNEss WHEREOF, The said party of the First Part, 
has caused these presents to be signed by its President and 
its corporate seal to be hereunto affixed the day and year 
first above written. 

THE ALLEN COMPANY, 
By JoHN ALLEN, 
President. 
State of Missouri, City of St. Louis.— ss. 

On this first day of June, 1914, before me appeared John 
Allen to me personally known, who being by me duly sworn, 
did say that he is the President of the Allen Company, a 
Corporation of the State of Missouri, and that the seal af- 


a 
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fixed to said instrument, is the corporate seal of said Cor- 
poration, and that said instrument, was signed and sealed 
in behalf of said Corporation, by authority of its Board of 
Directors and said John Allen acknowledged said instru- 
ment to be the free act and deed of said Corporation. 

In TEsTIMONY WHEREOF, I have hereunto set my hand 
and affixed my official seal, at my office in St. Louis, the day 
and year first above written. 

My term expires October 15th, 1915. 

: ARTHUR DONALD, 
Notary Public in and for St. Louis, Missouri. 


§ 184. Notices to Terminate Tenancies.— 
A. Notice of Landlord to Tenant to Terminate Tenancy 


December 30th, 1913. 
To Richard Baker: — 

You are now in possession of house No. 1500 East Boule- 
vard in the City of Cleveland, Ohio, as my tenant at will. 
You are hereby notified to quit and deliver up to me the 
aforesaid premises on February 2nd, 1914, according to 
law in accordance with my determination to end your ten- 
ancy at will.’ 

JOHN ALLEN. 


B. Notice of Tenant to Landlord to Terminate Tenancy 


December 30th, 1913. 
To John Allen: — 

I hereby give you notice that I will deliver up possession 
of premises No. 1500 East Boulevard in the City of Cleve- 
land, Ohio, which I now hold as tenant at will under you 
at the expiration of the current month, to-wit, on the second 
day of February, A. D. 1914. 

RICHARD BAKER. 


§ 185. Affidavits and Acknowledgments.— 


(2) The statutes of the several states provide the length of notice neces- 
sary. ‘Thirty days is the usual provision of the statutes. Notice must be 
served before the day the rent is due, and should specify the last day of the 
month for which the rent is paid. 
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A. Affidavits 


There is ordinarily no set form for an affidavit, except 
where affidavits are necessary for proving accounts in court, 
in which event the special statutes of each State must be 
consulted. 

The following is a general form for affidavits: 

State of Illinois, County of ————— ss. 

John Allen, being first duly sworn on his oath does say 

as follows: 
(Here set out what John Allen says. ) 
JOHN ALLEN. 

Subscribed and sworn to before me this 1st day of June, 
A. D. 1914. 

My commission expires October 15th, 1915. 

RICHARD BAKER, 
Notary Public in and for Said City and State. 


B. Acknowledgments 

The statutes of the several States require certain particu- 
lars for acknowledgment, and these particulars must be 
closely followed. With reference to deeds, some of the 
statutes require that the acknowledgment of a married 
woman shall be taken separate from her husband, and that 
the acknowledgment must so state, while other States do 
not make this requirement. With reference to corpora- 
tions, certain forms of acknowledgment are also required 
by the statutes of the several States, and these statutes must 
be first consulted in the event of doubt. 

The following forms are general in their nature: 


General Form of Acknowledgment 

Before me, Richard Baker, a Notary Public, of the 
County of ————— and State of —————,, personally ap- 
peared John Allen, to me known to be the person whose 
name is subscribed to the foregoing instrument, and said 
John Allen acknowledged that he executed the same as his 
free act and deed for the purposes and consideration therein 
expressed. 
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Given under my hand and seal this 1st day of June, A. D. 
1914. 
My commission expires October 15th, 1915. 
RICHARD BAKER, 
Notary Public in and for the State and County Aforesaid. 


Acknowledgment of Husband and Wife to Deed 


State of ————_, County of ————— sss. 

On this 1st day of June, A. D. 1914, before me Richard 
Baker, a Notary Public, within and for the State and County 
aforesaid, appeared in person John Allen, to me personally 
known to be one of the parties grantor, whose name is sub- 
scribed to the foregoing instrument, and said John Allen 
stated that he executed the same for the consideration and 
purposes therein mentioned and set forth, and said John 
Allen acknowledged said instrument to be his free act and 
deed, and thereto I do hereby certify. 

I, said Richard Baker, do further certify that on this 
said first day of June, A. D. 1914, voluntarily appeared be- 
fore me Florence Allen, wife of the said John Allen, to me 
known to be one of the parties grantor, whose name is sub- 
scribed to the within deed, and said Florence Allen in the 
absence of her husband, acknowledged the said signature 
to be her free act and deed, and she declared that she exe- 
cuted the same of her own free will for the purposes therein 
contained and set forth without compulsion or undue in- 
fluence of her said husband. 

In witness whereof, I have hereunto set my hand and 
seal at my office, the day and year first aforesaid. 

My commission expires October 15th, 1915. 

RICHARD BAKER, 
Notary Public in and for the County and State Aforseaid. 


Another Form for Husband and Wife 


State of —————,, County of ————— ss. 
On this 1st day of June, A. D. 1914, before me personally 
appeared John Allen and Florence Allen, his wife, to me 
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known to be the persons described in and who executed the 
foregoing instruments, and they acknowledged that they 
executed the same as their free act and deed. 

My commission expires October 15th, 1915. 


RICHARD BAKER, 


Notary Public in and for the County and State Aforesaid. 


IT. 


att; 


QUESTIONS 


Draw a contract between Allen and Baker, wherein 
Allen, who is engaged in the wholesale shoe busi- 
ness, employs Baker as the superintendent of Fac- 
tory A of Allen, for a period of five years. Supply 
and insert all the details of this contract, showing 
location of the factory, hours of labor, compensa- 
tion to be paid, duties to be performed, etc. 

Draw a contract wherein Allen, a client, employs 
Baker, an attorney, to bring a damage suit. Insert 
all clauses to secure for Allen faithful service from 
Baker, and also all clauses to secure Baker in his 
compensation. 

Draw a contract between Allen, a stock broker, 
and Miss Baker, a stenographer, who is also to act 
as cashier for Allen. Supply and insert all details. 

Draw a contract between Allen, an individual, and 
Baker, a contractor, wherein Baker agrees to build 
a house for Allen. Insert all details as to location, 
price, terms, character of the work to be performed, 


etc. 

Allen alleged Baker struck him in the face, and there- 
upon injured him (Allen) to the extent of five thou- 
sand dollars. Baker denied this. Allen brought 
suit, after which Baker and Allen agreed to a com- 
promise, wherein Allen agreed to relinquish all his 
rights for the sum of two thousand dollars, and 
Baker agreed to pay the two thousand dollars. 
Draw up a contract setting forth in full all the de- 
tails of this compromise. 
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§ 205. Duties of principal to agent 
§ 206. Duties of agent to principal 


IV. Termination of the Relationship 


§ 207. Methods of terminating agency 
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§ 209. Termination by act of the parties — unilateral 

§ 210. Termination by operation of law — subject-matter 
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Forms 


§ 212. General power of attorney 
§ 213. Power of attorney to sell and deliver chattels 


I. Preliminary 


§ 186. Introductory.— Since the beginning of time we 
find records which show that in every community, in matters 
commercial, some men have been masters and employers of 
others. In our own day and age, which is essentially one of 
great commercial activity, the gradual concentration of 
wealth in the hands of a few men or a few groups of men 
has necessarily meant a tremendous extension of the system 
whereby one man or one set of men furnish the capital for 
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a given enterprise and employ great armies of workers who 
manage and carry on that enterprise. Men may be em- 
ployed, generally speaking, for one or both of two purposes: 
first, to represent their employers with the power of enter- 
ing into contracts on behalf of those employers, and, second, 
to do purely mechanical or operative acts for those whom 
they serve. When an individual is acting for an employer 
in the first capacity he is said to be an agent; when he is act- 
ing in the second capacity he is said to be a servant. 

Although the relation of principal and agent, and master 
and servant are both usually the outcome of a contract en- 
tered into between the superior in the relation — the princi- 
pal or master — with the inferior — the agent or servant — 
whereby the inferior is employed to do certain work, yet the 
liability which results to the superior as a result of the in- 
ferior’s conduct when coming into contact with third persons 
is essentially different in these two relationships. In agency 
the liability of the principal is one that involves and rests 
upon contractual principles and therefore the subject of 
agency is properly considered in this part of this book. But 
the liability that results to the master as a result of his 
servant's acts does not rest upon contractual principles and, 
therefore, the subject of master and servant will be discussed 
in a separate heading in the latter part of the book. 

§ 187. Definitions.— ‘‘ Agency is a legal relation, 
founded upon the express or implied contract of the parties, 
or created by law, by virtue of which one party — called the 
agent —is employed and authorized to represent and act 
for the other party — called the principal — in business 
dealings with third persons.” * An agent is a representative 
vested with authority, actual or apparent, to make contracts 
with third persons on behalf of his principal or to make 
promises or representations on behalf of his principal to 
third persons calculated to induce such third persons to 
change their legal relations.” 

§ 188. Maxim on Which the Law of Agency Rests.— 


(a) Mechem on Agency, § 1. 
(b) Cf. Huffcutt on Agency, § 6. 
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The fundamental maxim of agency is: ‘‘ He who acts by 
or through another acts himself,”’ i. e., the acts of an agent 
are the acts of the principal. ‘This is a translation of the 
Latin maxim: “ Qui facit per alium facit per se.” 

§ 189. Purposes for Which Agency May be Created. 
~— The relationship of agency may be created for the trans- 
action of any Jawful business. One may appoint an agent’ 
to do any lawful act except such an act as, from its inherent 
nature or from restrictions imposed by the law governing it, 
must be done in person. An example of a contract which 
from its inherent nature must be entered into in person is 
that of marriage. Examples of acts which because of re- 
strictions imposed by law must be done in person are all 
discretionary acts connected with public offices, such as acting 
as judge of a court. 

§ 190. Who May bea Principal; An Agent.— Any per- 
son capable of making an enforceable contract may be a 
principal. Any person, except an insane person, or a very 
young child, may be an agent. From these last two sen- 
tences it is seen that one who has not yet reached his ma- 
jority, except if he be an extremely young child, may act 
as an agent, and his acts will be binding on his principal. 

§ 191. Agents Classified.— Agents may be classified as 
general and special. A general agent is (1) one authorized 
to transact all the acts pertaining to a certain kind of business 
of his principal or all business at a certain place or all acts 
of a particular class or series, or (2) one whose business or 
profession it is to represent any or all persons who may 
choose to employ him, such as an attorney-at-law, a broker, 
of a factor.2 


(1) “An attorney-at-law is one whose profession it is to give advice and 
assistance in legal matters and to prosecute and defend in the courts the 
causes of those who may employ him for that purpose.” 

“A broker is one whose business it is to bring parties together to bargain, 
or to bargain for them, in matters of trade, commerce, or navigation.” 

“A factor is one whose business it is to receive and sell goods for com- 
mission. He is often called a commission merchant. If he guarantees pay- 
ment for the goods he sells he is said to act under a del credere commission 
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“The difference between a general and special agent is 
not absolute but relative. It is a difference in degree and 
not inkind. In either case the principal, by authorizing the 
agent to do a particular act or class of acts, vests him 
ostensibly ® with authority to do what is ordinarily incidental 
to the execution of the power. In either case the burden 
of proof ® is on the person dealing with the agent to show 
that the agent had the authority, real or ostensible, which 
he assumed to exercise. In bearing this burden the pro- 
ponent may proceed more easily in the case of an agent 
whose incidental powers are naturally or nceessarily exten- 
sive than in the case of one whose incidental powers are 
naturally or necessarily limited.” ° 

§ 192. Elements of Authority of Agents.— So far as 
the relation between the principal and the agent is concerned 
an agent has (1) the powers which the principal specially 
confers upon him, (2) the powers necessarily or reasonably 
incidental to those actually conferred, (3) the powers an- 
nexed by custom or usage to those conferred. It must be 
noted, however, that if the principal chooses he may limit 
or entirely do away with both the powers ordinarily inci- 
dental to the agency and with the powers annexed by custom, 
and the agent is bound by such limitations imposed by his 
principal. But so far as third persons are concerned, they 
must have actual notice of the curtailments of the agent’s 
incidental or customary powers to be bound thereby. And 


[and he is called a del credere agent].”— Mechem on Outlines of Agency, 
§§ 20-22-23. 

(2) “The authority of an agent is the aggregate of powers which, in 
contemplation of law, the principal has conferred upon the agent.”— Mechem 
on Agency, § 138. The term “ ostensible” or “apparent authority” is used 
in contradistinction to the term “ actual” or “real.” The actual or real au- 
thority of an agent is that authority which the principal has as a matter of 
fact conferred upon the agent. he ostensible or apparent authority is that 
authority which the principal, by his words or conduct, leads third persons 
to believe the agent possesses. 

(3) “The burden of proof is the duty of proving the facts in dispute 
on an issue raised between the parties in the case.”— Bouvier’s Law Dic- 
tionary: Burden of Proof. 

(c) Hvyffcutt on Agency, § 104. 
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if third persons do not have such notice they have the legal 
right to presume that the agent possesses the ordinary inci- 
dental and customary powers. 

Third persons may also rely upon the representations, by 
words or conduct, made by the principal to them as to the 
authority of his agent, notwithstanding that as a matter of 
fact such principal may not actually have conferred such 
authority and that such authority was neither incidental nor 
customary. ‘This is based on the theory of estoppel; that 
is, that the law will not permit a man to hold another out as 
possessing certain authority and then, after the third person 
has acted, allow the party making the representation to deny 
that which he previously asserted. As is said by Professor 
F. R. Mechem in his excellent treatise on the Law of Agency 
(§ 57, Second Edition), ‘‘ The distinction which leads to the 
division of agencies into actual and ostensible is one which is 
deeply rooted in the law of agency. In the nature of the 
case, * * * the law must often, for the protection of 
the third persons, proceed upon the appearance of authority 
created by the alleged principal without stopping to deter- 
mine critically whether the appearance corresponded in all 
respects with the fact. The formal distinction was made in 
the proposed code of New York and has been adopted in 
California and other of the western States. As there 
stated, the agency is actual when the agent has really been 
employed and authorized by the principal; the agency is 
ostensible when the principal intentionally or by want of 
ordinary care, leads a third person to believe another to be 
his agent who has not really been employed and authorized 
by him.” 


EXAMPLES: 


1. Allen was employed by Baker to travel and sell merchandise to 
farmers. Nothing was said by either party at the time of making 
the arrangements of the manner in which Allen was to travel from 
farmhouse to farmhouse. In such a case Allen would have in- 
cidental power to hire a suitable conveyance to carry him from house 
to house. 

2. Allen employed Baker, an attorney-at-law, to represent him in 
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a case. Baker would have all the customary power ordinarily pos- 
sessed by attorneys. 

3. Allen employed Baker to act as his agent in selling a certain lot 
of pianos, with the specific agreement that Baker had no authority to 
do anything but sell the pianos in question. One Carter met Allen 
and told him that he had a piano which he would sell for $100. Allen 
replied, ‘‘ Show it to my man Baker and if he is satisfied with its con- 
dition, you may deliver it to him for me.” Baker examined the piano, 
found it in good condition and took it away from Carter’s house. In 
the interim, Allen had changed his mind about purchasing Carter’s 
piano, but he had not communicated his changed intention to Carter. 
After Baker purchased the piano from Carter, Allen refused to take 
it on the grounds that Baker had the authority only to sell and not 
to buy pianos for him. Such an excuse would not be available to 
Allen, inasmuch as he had represented to Carter that Baker had full 
authority to act in the particular purchase in question. 


II. Formation of the Relation 


§ 193. The Four Methods of Creating the Relation of 
Principal and Agent.— The relation of principal and agent 
may be created in four ways: (1) by prior authorization, 
(2) by ratification, (3) by estoppel, and (4) by necessity. 

§ 194. Agency by Prior Authorization The usual 
method of creating the relation of agency is by an enforce- 
able contract between the principal and the agent. It is 
well to have a contract of agency in writing and have the 
instrument signed by the parties to be bound thereby. But 
a verbal contract of agency is binding except in the follow- 
ing cases: (1) where the contract of agency in accordance 
with its terms can not be performed within one year from 
the time of making thereof; (2) where the Statute of Frauds 
of the State require that the agent’s authority be in writing 
provided he executes written instruments; (3) where the con- 
tract between the principal and the third person is required 
to be under seal, the agent’s authority must’be under seal. 
Such authority under seal is called a power of attorney. 

It must now be noted that a person may agree to become 
an agent for another without any compensation. Such a 
person is called a gratuitous agent. His acts are as bind- 
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ing on the principal as those of a paid agent. The only 
difference between a gratuitous agency and a paid agency is 
that if the gratuitous agent refuses to act for the principal 
no legal redress can be had against him by the principal, 
inasmuch as his promise was not based upon a valid con- 
sideration. 

EXAMPLES: 


1. Allen made a contract with Baker whereby Baker agreed to 
represent Allen in all transactions regarding Baker’s department 
store, for the sum of $5,000 per year. “This was an agency by prior 
authorization. 

2. Allen and Baker were good friends. As a favor to Baker, 
Allen consented to make a contract with Carter for and in the name 
of Baker. Allen was to receive no compensation for his services. 
Allen was a gratuitous agent. If he had so chosen, he could have 
refused to make the contract for Baker. But if he made the contract, 
then both Carter and Baker would be bound thereby. 


§195. Agency by Ratification.— Ratification in agency 
is the assent to adopt all the results of an act done in one’s 
name or on one’s behalf either by a person who had no prior 
authority to represent one at all or by a person who, having 
had a limited prior authority, exceeded it. The essential 
elements of ratification are as follows: (1) the act must 
have been done by one who proposed to act as an agent for 
a certain principal; (2) the principal must have been an 
existing, competent person at the time of the doing of the 
act; (3) the act must have been a legal one; (4) the princi- 
pal must give his real assent to be bound unconditionally, 
after he has received or, after he has been in a position to 
receive complete information in regard to the entire trans- 
action. 

If a valid ratification takes place, then it is just as if a 
prior authorization had been given to do the act. This 
rule is succinctly and well stated in the Latin maxim, “Omnis 
ratihabitia retrotrahitur et mandato priori equiparatur ”? — 
every ratification has a retrospective effect and is equivalent’ 
to a prior command. 
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EXAMPLE: 


Carter offered to sell Allen 400 Cleopatra pianos at $100 per 
piano. Allen well knew that these pianos were worth $200, but, in- 
asmuch as he did not have any money, he could not buy the pianos 
for himself. He, therefore, determined to make the contract of 
purchase in the name of and on behalf of his friend, Baker. Baker 
had given Allen no prior authority to make such a contract on his 
behalf, but notwithstanding this Allen did so. When Baker heard 
of the contract that Allen had made on his behalf he was entirely 
satisfied with what Allen had done and he notified Carter that he 
ratified Allen’s act. ‘The contract of purchase became just as valid 
then as if Baker had given Allen prior authority. If, however, 
Baker had refused to ratify Allen’s contract then he (Baker) could 
not have been held liable for his refusal. After Baker ratified 
the contract he could not later withdraw his ratification without the 
consent of Carter. Cf. Whiting v. Mass., 129 Mass. 240. 


§ 196. Agency by Estoppel.— Estoppel is that bar or 
impediment which the law raises to prevent a man from 
proving that a fact is contrary to what he previously repre- 
sented it to be. As applied to the law of agency “it may, 
therefore, be stated as a general rule that whenever a per- 
son has held out another as his agent, authorized to act for 
him in a given capacity; or has knowingly and without dissent 
permitted such other to act as his agent in that capacity; or 
where his habit and course of dealing have been such as 
reasonably to warrant the presumption that such other was 
his agent authorized to act in that capacity, whether it be 
in a single transaction or in a series of transactions, his 
authority to such other to so act for him in that capacity will 
be conclusively presumed, so far as it may be necessary to 
protect the rights of third persons who have relied thereon 
in good faith and in the exercise of reasonable prudence; and 
he will not be permitted to deny that such’ other was his 
agent authorized to do the act he assumed to do, provided 
that such act was within the real or apparent scope of the 
presumed authority.” * By this it will be seen that the law 


(d) Mechem on Outlines of Agency, § 68. 
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of estoppel is merely an application of the rule of good 
morals. 
EXAMPLE: 


Allen represented that Carter was his lawful general agent 
and had full power to conduct and manage a certain business. 
Baker to whom these representations were made believed them, and, 
after some negotiations, he made a contract with Carter, who was 
presumably acting for Allen. Allen being dissatisfied with the con- 
tract refused to be bound thereby and gave as his defense that he had 
never employed Carter as his agent. Allen would not be allowed 
to plead such a defense, for the doctrine of estoppel would apply. 
The law would prevent Allen from proving that the facts were 
contrary to what he represented them to be. 


§ 197. Agency by Necessity.— It may be stated as a 
general rule that the relationship of agency can exist only 
by the express or implied assent of the principal, either pre- 
viously given or subsequently conferred. In a few cases, 
however, authority to act as agents for certain purposes 
arises by operation of law, as an incident of some other 
relation in which the parties already stand. Of these classes 
of cases there are three chief types: (1) the authority of 
the wife to buy necessaries on her husband’s credit; (2) 
the authority of a shipmaster to buy necessaries on the 
owner’s credit, and also in extreme cases to sell the cargo and 
the vessel; (3) the authority of an unpaid vendor of goods 
to sell the goods, after holding them a reasonable length of 
time, and to charge the vendee with the difference between 
the contract price and the amount received from the resale, 
provided the amount received is less than the contract price. 

The relationship created in the three classes of cases 
mentioned in the preceding paragraph is called agency by 
necessity because the law creates the agency on the grounds 
that the dire necessity existing in this class of cases requires 
immediate action. 


EXAMPLES: 
1. Mrs. Allen had been deserted by her husband through no fault 


of hers. He had not supplied her with necessaries and, moreover, 
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he had published a notice saying that he would not pay for her 
purchases. Mrs. Allen applied to a tradesman to sell her some 
groceries and household supplies, which she absolutely had to have to 
maintain life, on her husband’s credit. The tradesman supplied the 
goods and he then demanded payment of Mr. Allen who refused 
to pay the bills. In such a case Mr. Allen would have to pay, for, 
in the eyes of the law, Mr. Allen was responsible for his wife’s 
necessaries and legally she was acting as his agent when she pur- 
chased the goods. 

2. A ship was caught in a storm on the Atlantic and was driven 
for days before the tempest. Finally the ship reached a harbor in 
safety. But it had carried only a small supply of provisions and 
the commander decided to purchase supplies on the credit of the 
owner of the ship, so that should any further mishap occur there 
would be no danger of starvation. ‘This, he could lawfully do, as 
an agency by necessity exists in the case of commanders of ships. 

3. Allen sold twenty barrels of apples to Baker at $5 per barrel. 
Baker paid Allen $20 on account and it was agreed that Allen was 
to retain possession of the goods until Baker paid the balance, which 
he agreed to do on the following day. Baker did not pay for the 
apples on the following day and, after holding them for several days, 
Allen decided to resell them to Carter. This he did, receiving $4 
per barrel for them. He could then legally obtain a judgment 
against Baker for the $20 — the difference between the price agreed 
upon between Allen and Baker and that which Carter agreed to pay. 
Dustan v. McAndrew, 44 N. Y. 72. 


III. Operation of the Relationship of Agency 


§ 198. What the Study of Operation Includes.— The 
operation of the relationship of agency includes a study of 
the mutual rights and obligations of principal and third per- 
sons, of agents and third persons, and of principals and 
agents. 


(1) Mutual Obligations of Principal and .Third Persons 


§ 199. Principals Classified— Before discussing the 
mutual obligations of principals and third persons it may be 
noted that principals are of two kinds — disclosed and undis- 
closed. If an agent in making a contract advises the third 
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persons that he is acting for a principal, then such principal 
is said to be disclosed, notwithstanding the principal’s name 
may not have been mentioned. Where the principal’s name 
is given he is a “‘ named” principal; where his name is not 
given he is an “unnamed” principal, provided the third 
person knows the agent is not acting for himself. If, how- 
ever, the agent makes the contract in his own name and 
apparently on his own behalf when, in fact, he is acting 
for some principal, then such principal is said to be undis- 
closed. . 

§ 200. Disclosed Principal and Third Persons.— The 
general rule is that a disclosed principal is liable on all law- 
ful contracts made by his agent with third persons, if the 
agent was acting within actual or apparent scope of his 
authority, or if the principal has ratified the agent’s act. 
Otherwise stated, the rule is that a disclosed principal is not 
liable on contracts of his agent made without the bounds 
of the actual or apparent scope of the agent’s authority 
and not ratified by the principal. Although the disclosed 
principal has liabilities, he also has rights of a corresponding 
nature. He may enforce against third persons all lawful 
contracts made with them in his name and by his agent. 


EXAMPLES: 


1. Allen gave Baker authority to sell goods for him. Allen noti- 
fied Carter that Baker was his agent. Baker made a contract with 
Carter to sell Carter a quantity of goods far below their actual value. 
Carter now seeks to escape liability on this contract. He cannot do 
so, inasmuch as Baker was acting within the apparent scope of his 
authority. 

2. Allen gave Baker a horse and instructed him to sell it for 
cash. Baker met Carter, a friend, and told him that he was acting 
as an agent for Allen to sell a horse. Carter looked at the horse and 
then offered to trade the horse which he had for the one Baker was 
trying to sell. Baker made the trade. Allen refused to be bound by 
the transaction. He may legally recover his own horse, for Baker had 
authority only to sell Allen’s horse and not to trade, and this Carter 
should have known from Baker’s statement to him that he had been 
instructed to sell the horse. If Carter was in doubt as to the au. 
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thority vested in Baker it was his (Carter’s) duty to make due in- 
quiry of Allen. Cf. Johnson v. Hurley, 115 Mo. 513. 


§ 201. Undisclosed Principal and Third Persons.—Sub- 
ject to a few exceptions, undisclosed principals have the same 
rights and liabilities as disclosed principals. These excep- 
tions may be stated as follows: 

(1) If the contract made by the agent and in the agent’s 
name with the third person is under seal, then the principal 
is not liable to the third person and vice versa the third per- 
son is not liable to the principal. In such a case the con- 
tract is between the agent and the third person. 

(2) If an agent signs his own name to a negotiable 
instrument (a promissory note, a bill of exchange, or a 
check) as maker, or drawer, or endorser, his principal is 
not liable to the third person on such instrument, nor is the 
third person liable to the principal. So far as the instru- 
ment is concerned, it is between the agent and the third 
person, and they alone have rights and liabilities thereunder. 

(3) If the contract is one involving the performance 
of certain work by the agent clearly showing that the third 
person was relying on the personal skill of the agent or 
involving the element of personal trust and confidence in the 
agent, then the principal cannot thrust himself upon the 
third person. 

(4) If the existence of any other principal has been 
expressly denied in a written contract entered into between 
the agent and the third person, then the contract will stand 
as made. 

(5) If before the principal is disclosed the third person 
fully performs his contract then the principal cannot require 
the third person to perform the contract a second time; 
so if the agent performs the third person cannot hold the 
principal again. 

(6) If after discovery that he has been dealing with an 
undisclosed principal the third person elects to hold the agent 
alone, he cannot later proceed against the principal. 

§ 202. Liability for Innocent and Fraudulent Misrepre- 
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sentations.— A disclosed or undisclosed principal must an- 
swer for both the innocent and fraudulent misrepresenta- 
tions of his agent, if made within the actual or apparent 
scope of the agent’s authority, in the same way as if the 
misrepresentations had been made by the principal in per- 
son. Likewise the third person must answer to the principal 
for all misrepresentations to the agent just as if the misrepre- 
sentations had been made to the principal in person. 

§ 203. Notice to Agents,— In discussing the mutual ob- 
ligations of principals and third persons a word must be 
said in regard to notice to agents. If an agent receives 
notice of any fact in the course of a given transaction in 
regard to that transaction, it will be presumed that the 
principal had such notice notwithstanding that the agent may 
have failed to communicate to his principal what he learned. 
But if an agent receives notice of some fact before his agency 
begins then such notice will not be considered notice to the 
principal unless it can be shown that the facts under ordinary 
circumstances ought to have been present in the agent’s 
mind at the time of the transaction and that the agent was 
at liberty to disclose the facts to his principal. 


(2) Mutual Obligations of Agents and Third Persons 


§ 204. Rules.— An agent is not liable to a third person 
on a contract made by the agent if the agent has acted within 
the apparent scope of his authority and for a disclosed prin- 
cipal. Likewise in such cases the third person is not liable 
to the agent. In this case the contract is strictly between 
the principal and the third person. But if an agent exceeds 
the actual and apparent scope of his authority he may be 
held liable to the third person for his breach of his warrant 
of authority, although he is not liable on the contract made 
in the principal’s name. An agent, who contracts in his own 
name with a third person and who does not disclose that he 
is acting for an unnamed or undisclosed principal is person- 
ally liable on contracts which he makes. And he likewise 
may hold the third person to the contract. If, however, the 
principal steps in and assumes liability on the contract and 
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the third person is willing that the agent should drop out, 
then the agent has no further rights or liabilities on the con- 
tract. If an agent is guilty of fraudulent misrepresenta- 
tions he may be personally held liable in tort to the third 
person for such representations. 


(3) Mutual Obligations of Principal and Agent 


§ 205. Duties of Principal to Agent.— A principal owes 
three duties to his agent: 

(1) To compensate him in accordance with the terms 
of their contract, or, if no contract was made, then to pay 
him a reasonable compensation for his services. 

(2) To reimburse him for his advances and expenses 
properly and reasonably incurred for and on behalf of his 
principal. 

(3) To repay to him any damages which he was com- 
pelled to pay because of his doing an act, at the direction 
of the principal, which act was not manifestly illegal or 
known by the agent to be illegal. Such repayment is called 
indemnity. 

§206. Duties of Agent to Principal— An agent owes 
six duties to his principal: 

(1) He must obediently carry out the directions of his 
principal, so long as those directions do not ask him mani- 
festly to violate the law. 

(2) He must use the utmost good faith toward his prin- 
cipal. An agent must be careful not to place himself so 
that his own interest will come into conflict with those of 
his principal. . 

(3) He must possess and exercise the skill and diligence 
which he represents himself as possessing. 

(4) He must keep and render faithful and accurate 
accounts of all property coming to him in the course of his 
agency. He must keep the funds of his principal separate 
from his own. 

(5) He must give timely notice to his principal of all 
facts coming to his knowledge, a reasonable time before, or 
any time during the course of the agency, which relate to 
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the subject-matter of the agency, if such facts are necessary 
for the principal to know to safeguard his interests. 

(6) He must act in person. He cannot delegate the 
performance of any duty requiring discretion to another per- 
son unless his principal has expressly or impliedly authorized 
him to do so. He may delegate the performance of purely 
mechanical acts. 


IV. Termination of the Relation 


§ 207. Methods of Terminating Agency.— An agency 
may be terminated either (1) by act of the parties, or (2) 
by operation of the law. The act of the parties may be 
either (1) bilateral, i. e., the act of both parties, or (2) 
unilateral, i. e., the act of one party. The termination by 
operation of law may be due either (1) to a change affecting 
the subject-matter of the agency, or (2) toa change affecting 
the parties to the relation. 

§ 208. Termination by Act of the Parties; Bilateral._— 
The termination of the agency by the bilateral act of the 
parties is the normal method. Sometimes the parties agree 
at the time of entering into the relationship of principal and 
agent that the agency is to be terminated at a certain time. 
It also often happens that after the parties enter into the 
relationship of agency they agree that it will be to their 
mutual advantage to drop the matter and thus they terminate 
the agency, but the most usual method of termination by 
the bilateral act of the parties is through performance. 
Once the purpose for which the agency was created is ful- 
filled, the relationship of agency comes to a close. 

§ 209. Termination by Act of the Parties; Unilateral. 
— The termination of the relationship of agency by the 
unilateral act of the parties takes place either through the 
act of the principal in discharging the agent or through the 
act of the agent in renouncing his agency, i. e., in leaving 
the employment of the principal. In all except one class 
of cases the principal has the power, although not always 
the legal right, to discharge an agent whenever he sees fit. 
If, however, the principal exercises this power wrongfully 
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he must answer in damages to his agent. An agent also has 
the power, although not always the legal right, to quit his 
employment whenever he sees fit, but he must answer in dam- 
ages to his principal if he leaves the employment without 
legal justification. 

The one class of cases in which an agency cannot be 
terminated by the sole act of the principal in discharging 
the agent is that class in which the authority of the agency 
is coupled with an interest. Authority coupled with an in- 
terest exists in those cases wherein the agent has some pro- 
prietary interest or estate of his own in the subject-matter 
of the agency itself, as distinguished from an interest in the 
compensation he is to receive for his services. ‘This interest 
must be of such a character that its continuance is necessary 
to protect the agent’s rights. In such cases it would be 
unethical to give the principal power to terminate the agency 
at his own will, and on these grounds the law has made it also 
illegal. 

EXAMPLES: 

1. Allen borrowed $100 from Baker and gave Baker as security 
for the debt a horse and buggy, with the express understanding that 
if the debt was not paid within six months, Baker might sell the 
property in his own name, take out the $100 and return the balance 
of the money received to Allen. In this case Baker had a proprietary 
interest in the subject-matter of the agency apart from any question of 
compensation for his services in selling the horse and buggy. This 
authority, therefore, is coupled with an interest and Allen could not 
revoke the agency at his own will. 

2. Allen employed Baker as his agent to sell a piano, with the 
understanding that Baker was to take his fee for selling the piano 
out of the proceeds of the sale. “The next day Allen decided not 
to sell the piano and he, therefore, revoked the agency. ‘This he had 
power to do, for Baker had not yet sold the piano and had no 
proprietary interest in the article apart from the compensation he was 
to receive. Cf. Hunt v. Rousmanier, 8 Wheat. (U. 5S.) 174. 


§ 210. Termination by Operation of Law; Subject- 
Matter.— If, for example, the subject-matter of the agency 
is destroyed the agency is terminated by operation of law. 
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But if the destruction of the sub-matter is due to the fault 
of the agent, he is liable to his principal for the loss. 

§ 211. Termination by Operation of Law; Parties.— 
An agency may be terminated by operation of law due to 
a change affecting the parties to the agency. If, for ex- 
ample, either the principal or the agent dies, or becomes in- 
sane, the agency is terminated by operation of law unless it 
is an agency coupled with an interest. So also a prolonged 
illness of the agent may make it impossible for him to per- 
form his part of the contract and the agency will, there- 
fore, be terminated. Not so, however, the illness of the 
principal, which ordinarily does not terminate the agency. 


FORMS 


§ 212. General Power of Attorney.— 

Know ALL MEN BY THESE PRESENTS, That I, Thomas 
Allen, of St. Louis, Missouri, have made, constituted, and 
appointed, and by these presents do make, constitute, and 
appoint John Baker, of Kansas City, Missouri, my true and 
lawful attorney,* for me and in my name and stead to (here 
describe what is to be done) giving and granting unto my 
said attorney full power and authority to do and perform 
every and all acts whatsoever requisite and necessary to be 
done in and about the premises, as fully to all intents and 
purposes, as I might or could do if personally present, hereby 
authorizing and confirming all that my said attorney shall 
lawfully do or cause to be done by virtue hereof. 

IN WITNEss WHEREOF I have hereunto set my hand and 
seal this 1st day of January, A. D. 1910. 

THOMAS ALLEN. (SEAL) 

(Here follows the statutory acknowledgment of the par- 
ticular State in which the instrument is signed.) 


(4) By the word “attorney” as used in the foregoing form is not meant 


attorney-at-law but has reference to the creation of a so-called attorney 
in fact. Any person not laboring under legal disabilities may be appointed 
an attorney in fact. No special form is necessary for such an appointment 
except where by statute it is provided that it must be acknowledged and 
recorded, and in some states that it must be under seal. 
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° 213. Power of Attorney to Sell and Deliver Chat- 
tels.— 

KNow ALL MEN BY THESE PRESENTS, That I, the under- 
signed, of Chicago, Illinois, do hereby constitute and appoint 
John Baker of St. Louis, Missouri, to be my true and lawful 
attorney for me and in my name and behalf to sell, transfer, 
and deliver unto any person or persons (here describe the 
articles to be sold) and to receive payment for such mer- 
chandise and to receipt therefor. 

IN WITNEss WHEREOF I have hereunto set my hand and 
seal this 1st day of January, A. D. 1910. 

JoHN ALLEN. (SEAL) 
(Then the statutory acknowledgment is appended. ) 


QUESTIONS 


I. Define the following terms: agency, principal, 
agent, general agent, special agent, attorney-at- 
law, broker, factor, del credere agent. 

II. Give the meaning of the following maxims: “ Qui 
facit per alium facit per se” and “ Omnis rati- 
habitio retrotrahitur et mandata priori equi- 
paratur.” 

III. Allen, a merchant, employed Baker, an eighteen- 
year-old boy, to act as his general agent in a 
certain business. Baker made a contract with 
Carter on behalf of Allen. Inasmuch as the 
contract was not a very satisfactory one Allen 
wished to escape responsibility thereon. He, 
therefore, notified Carter that he would not 
stand by the terms of the contract and he gave 
as his excuse the fact that Baker was an infant. 
Decide the case, giving reasons. 

IV. Allen was declared to be insane ard a guardian 
was appointed for him by a court having Jjuris- 
diction over such cases. A few weeks later 
Allen appointed Baker to act as his general 
agent in a certain matter. On behalf of Allen, 
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Baker made a contract with Carter. Could 
Carter escape responsibility on this contract, 
and if not, why not? 

V. What are the four methods of creating the rela- 
tion of principal and agent? 

VI. Allen asked Baker, a friend, to act as his agent 
for him in selling a certain horse. Baker was 
to receive no compensation for his services. 
Baker sold the horse to Carter and gave him 
_a bill of sale therefor in the name of Allen. 
Allen, not being satisfied with the price which 
Baker agreed to pay, declared he was not bound 
by Baker’s act, inasmuch as Baker was to re- 
ceive no compensation for his service. What 
do you think of Allen’s contention? 

VII. Allen, professing to act as an agent for Carter, 
made a verbal contract with Baker on Carter’s 
behalf. As a matter of fact, Allen had no 
authority whatever to act for Carter. Hear- 
ing of the contract which Allen had made pre- 
sumably on behalf of Carter, and knowing that 
Allen had had no authority to make such a con- 
tract, one Donald came forward and ratified 
the contract. Baker refused to be bound by 
Donald’s ratification. Donald sued Baker on 
the contract. Decide the case, giving reasons. 

VIII. Allen testified in open court in a certain law suit 
that Baker had been and was his duly author- 
ized general agent to conduct his (Allen’s) 
business at 412 Market Street, Chicago, Illinois. 
Carter heard the testimony. A few days later 
Carter met Baker and offered to sell him a 
certain lot of merchandise for Allen’s store. 
Baker made the contract of purchase. When 
Allen heard of it he refused to be bound on 
the grounds that Baker had never been and 
was not his agent for any purpose. Carter 
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sued Allen on the contract. Decide the case, 
giving reasons. 

Give an illustration of agency by necessity. 

What are the mutual obligations of principals and 
third persons? 

What are the duties of the principal to his agent? 
of an agent to his principal? 

Can an undisclosed principal be held on contracts 
made by his agent? 

Allen represented that he had been asked by Baker 
to act for him in a certain transaction. Rely- 
ing on the representations of Allen, Carter 
made a contract with him in regard to the mat- 
ter. It later developed that Allen had never 
been asked to act for Baker. Can Carter hold 
Baker on the contract? Can Carter recover 
damages from Allen and, if so, for what? 

Is the principal liable for the innocent or fraudu- 
lent representations of his agent? 

Allen tried to sell Baker 40 Cleopatra pianos at 
$100 per piano. Baker examined the pianos 
and found them in good condition. Inasmuch as 
Baker thought he might buy the pianos for less 
money if he had his purchasing agent, Carter, 
deal with Allen, he (Baker) notified Allen that 
Carter would represent him in the matter. 
About two days later, owing to a heavy rain, the 
pianos were badly damaged. Allen showed the 
pianos, in their damaged condition, to Carter 
and he (Allen) notified Carter that he would 
sell the pianos for $80 a piece in view of the 
fact that they had been damaged. Carter ac- 
cepted the offer on behalf of Baker and made 
the contract of purchase. When Baker, later, 
saw the pianos he refused to have them at any 
price. Allen sued Baker on the contract and 
Baker set up as a defense that he did not know 
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the pianos were damaged. Decide the case, 
giving reasons. 

Give an original illustration of the method of 
terminating an agency by the sole act of one 
of the parties. 

Give an original illustration of an agency eonpien 
with an interest. 

Allen made a contract to employ Baker as his 
agent for a period of one year. After three 
months of service Baker requested Allen to re- 
lease him from his contract of agency and Allen 
agreed to do so provided that Baker would pay 
him the sum of $50, which Baker did. Later 
Allen was sorry that he had released Baker 
from his contract and he, therefore, sued him 
for breach of contract. Decide the case, giv- 
ing reasons. 

Allen and Baker made a contract in which it was 
agreed that Baker was to represent Allen in the 
sale of a certain house and that Baker was to 
receive $400 for his services. The next day 
after the contract was made and before Baker 
had done anything, the house was destroyed by 
a hurricane. Baker demanded that Allen pay 
him the $400. Allen refused, whereupon 
Baker sued. Decide the case. 
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Classification | 


Rules 
Governing 
III. Conditions 
and 
Warranties 


Express Condition 
Implied Condition 
Express and Implied Warranties 
Implied Condition Precedent of Right 
to Sell 
Implied Warranty of Title and Quiet 
Possession 
Implied Warranty of Freedom from 
Encumbrance 
Condition Precedent Waived Entirely 
or Treated as a Warranty 
[Implied Condition Prec- 
edent of Correspond- 
ence of Bulk with 


Sample 
Implied Condition Prec- 
Bey edent that ra! aie 
Compare Bu wit 
Sample Saniple 
{mplied Condition Prec- 
a edent, if a Manufac- 
4 turer, that No Latent 
s Defect Exists 
Is general rule 
Implied Warranties of 
Title and Freedom 
from Encumbrance 
Implied Warranty of 
Caveat Emptor Wholesomeness of 
Exceptions Food 
Implied Warranty if the 
Goods Are Purchased 
from Manufacturer 
that It Is Free from 
Latent Defects 
Give Good Title 
Deliver in Accordance with the 
: Terms of the Contract 
‘ Duties of the Deliver Quality as per Contract 
IV. Duties of } Seller Deli ; 
thai Parties eliver Quantity as per Contract , 
Fulfilment of Representations, Condi- 
tions Precedent, and Warranties 
Duties of the { Acceptance of the Goods 
Buyer Payment for the Goods 
Unpaid Vendor’s | Vendor’s Lien 
Rights Against+ Rights of Stoppage in transitu 
V. Rights and the Goods May Retain Goods or Resell Them 
n : aout Unpaid Vendor’s ( Sue for the Price 
(Q Remedies Rj eee 
rd of the ights Against 
A Parties Buyer Sue for Damages 


Vendee’s Rights 


——~ —. 


Replevin or Conversion Suit 
Sue for Damages 
Sue for Breach of Warranty 
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(1) The Contract of Sale 
§ 214. Definitions and their explanation 


(2) The Ownership or Title 
§ 215. Title defined 
§ 216. What title passes 
§ 217. When title passes 
§ 218. Who has the risk 

(3) Conditions and Warranties 
§ 219. Definitions and classification 
§ 220. Rules governing conditions and warranties 
§ 221. The maxim of caveat emptor 

(4) Duties of the Parties 


§ 222. Duties of the seller 
§ 223. Duties of the buyer 
(5) Rights and Remedies of the Parties 
§ 224. Unpaid vendor’s rights against the goods 
§ 225. Unpaid vendor’s rights against the buyer for breach of con- 
tract 
§ 226. Vendee’s rights 
(6) Forms 
§ 227. Bill of sale with warranty 
§ 228. Statement of an auctioneer after sale 
§ 229. Statement of a purchaser at an auction sale 


I. The Contract of Sale 

§ 214. Definitions and Their Explanations.— A sale is 
the transfer of the ownership in goods for a price in money. 
Ownership has been defined as the right by which a thing 
belongs to one individual to the exclusion of all other per- 
sons. By goods is meant commodities or merchandise, i. e., 
all personal property except money. An agreement to sell 
is a contract whereby the ownership of goods is to be trans- 
ferred at some future time. 


EXAMPLES: 


1. Allen wrote to Baker, “I offer you my Cleopatra piano for 
$400.” Baker replied, “I accept your offer.” This was a sale. 
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2. Allen wrote to Baker, “ Six months from date I will sell you 
my Cleopatra piano for $400.” Baker replied, “ 1 accept your offer.” 
This was an agreement to sell. 


A contract of sale is a contract whereby one party, called 
the sellor or vendor, transfers or agrees to transfer the own- 
ership in goods to another party, called the buyer or vendee, 
for a money consideration called a price. A careful read- 
ing of this definition will show that a contract of sale in- 
cludes both the sale and an agreement to sell. In the sale 
the transfer of the ownership in goods takes place immedi- 
ately, while in an agreement to sell the transfer has to take 
place in the future. A sale is often called an executed con- 
tract, while an agreement to sell is called an executory con- 
tract. 

Inasmuch as both the sale and the agreement to sell are 
contracts that are necessarily covered by contract law, an 
enforceable contract of sale must contain all the essentials 
necessary to every enforceable contract. Special attention 
must be called to the following facts: 

(1) The consideration in a contract of sale is money. 

(2) The lawful thing to be done in a sale is to transfer 
ownership in goods. The seller must therefore necessarily 
own the goods before he can transfer such ownership. 

(3) The 17th section of the Statute of Frauds, previ- 
ously considered, applies to the law of sales. 


II. The Ownership or Title 


§ 215. Title Defined.— Technically speaking, the word 
“title”? is not properly applied to personal property; but 
when so applied it has been defined to be the means whereby 
the owner of personal property has just possession of it.* 
Title is that which gives a right or claim to ownership; that 
by which the owner of lands or of personal property has the 
just possession of his property; the instrument or document 
by which a right to something is proved.” 


(a) 28 Am. & Eng. Enc. § 232. 
(b) Pratt v. Fountain, 73 Ga. 26r. 
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§ 216. What Title Passes.— The general rule is that 
the seller can give no better title to property than he him- 
self possesses. A thief has no title to stolen property and 
therefore he can convey none, and no matter how often such 
property changes hands and no matter how innocent the 
purchaser may be of any wrongdoing, the one from whom 
the property has been stolen may nevertheless recover it if 
he can clearly identify it. A buyer should, therefore, be on 
his guard and should ascertain if the person from whom 
he purchases property has come by it honestly and possesses 
a valid title thereto. 


EXAMPLE: 


Allen stole a dog from Baker and sold it to Carter who knew 
nothing of the theft. Carter later sold the dog to Donald, who was 
also an innocent purchaser for value.t| On learning that Donald had 
possession of the dog, Allen immediately demanded its return and 
upon Donald’s refusal to surrender it, Allen brought suit. He could 
recover the dog inasmuch as he had the title to it and he had never 
transferred that title to anyone else.° 


To the general rule that one can give no better title to 
property than he himself possesses, there are two chief ex- 
ceptions: 

(1) Inthe sale of negotiable instruments the seller may 
sometimes give a better title than he himself possesses. 
The reason for this exception is that negotiable instruments 
have been clothed with the character of money and it is for 
the best interest of the community that such paper should 
circulate freely. There also is considered the fact that the 
maker or signers of the instrument have either directly or 
indirectly made it possible that an innocent purchaser be 
endangered, hence the rule is that of two innocent persons, 


(1) An innocent purchaser for value is one who purchases for a valu- 
able consideration and without notice of any defect in the vendor’s title or 
without notice of any facts which should arouse his suspicion and put him 
upon inquiry. 

(c) Cf. Robinson v. Skipworth, 23 Ind. 311. 
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the one putting the instrumentality into existence should 
bear the burden. 

(2) If the true owner of goods vests another with the 
indicia (i, e., signs or indications) of ownership to such 
goods, and the latter party sells the goods to an innocent 
purchaser for value, such person gets a valid title to the 
goods. And so also where the true owner of goods by his 
words or conduct induces a prospective buyer to believe that 
a second party and not himself has the valid title to the 
goods, and. such prospective buyer on the strength of the 
true owner’s representations, buys the goods from the sec- 
ond party, the true owner will be stopped from setting up 
his title as against that of the innocent purchaser for value. 
For example, if Allen should sell goods to Baker and Baker 
permitted Allen to retain possession of the goods and also 
to have written evidence of the title of the goods and later 
Allen should resell the goods to Carter, then, by the weight 
of authority, Carter would get a good title to the goods. 
The reason underlying this exception is that since Baker, 
by his own act, has permitted Allen to retain possession of 
the goods and the indicia of ownership, and he (Baker) has 
thus, by his conduct, permitted innocent third persons to be- 
lieve that Allen possessed the legal title to the goods, it 
would be poor policy to allow Baker to escape the conse- 
quence of the wrongdoing that he had made possible. 

§ 217. When Title Passes.— One of the most important 
questions in the law of sales is: At what moment does 
the title pass from the seller to the buyer? It is upon the 
determination of this question that the decision rests upon 
whom the risk of loss or destruction of the property is to 
fall in all cases, except where the parties have definitely 
specified upon whom the risk is to rest. It is also upon the 
settlement of the question whether or not the title has passed 
that the rights of creditors or of subsequent purchasers from 
one of the parties must rest. And also upon this question 
rests the determination of what form of action the seller 
shall pursue in case the buyer refuses to accept the goods. 
If the title has already passed, the seller sues for the price 
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of the goods, but if the title has not passed the seller may 
sue for breach of the contract of sale and purchase. 

In determining the question as to when the title has 
passed, it is necessary to classify goods into two groups: (1) 
specific or ascertained goods, 1. e., goods actually designated, 
specifically indicated, determined, or made certain; (2) non- 
specific or unascertained goods, 1. e., goods described by the 
parties but not actually designated or fixed upon. 

The following rules, I and II with respective sub-head- 
ings, will act as a guide to indicate the time when the title 
passes. For the text of these rules we have very freely 
used Benjamin’s Principles of Sales, making certain changes 
in the arrangement, wording and numbering. The ex- 
amples, however, are the author’s: 

I. Where there is a contract for the sale of specific or 
ascertained goods, the title to them is transferred to the 
buyer at such time as the parties to the contract intend it to 
be transferred. For the purpose of ascertaining the inten- 
tion of the parties, regard must be had to the terms of the 
contract, the conduct of the parties, and the circumstances of 
the case. 

II. Where the parties express no definite intention as 
to when the title to specific goods shall pass or have ex- 
pressed it so imperfectly as to leave the matter in doubt, 
the following are the rules for ascertaining the legal inten- 
tion of the parties as to the time at which the title to the 
goods is to pass to the buyer: 

(1) Where there is an unconditional contract for the 
sale of specific goods, in a deliverable state, i. e., ready to 
be delivered, the title to the goods passes to the buyer when 
the contract is made, and it is immaterial whether the time 
of payment or time of delivery or both is to take place in 
the future. 


EXAMPLE: 


Baker purchased from Allen 500 pounds of cotton, which goods 
were in a deliverable state. It was agreed between the parties that 
Baker was to have his wagons call for the cotton the following week. 
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After the contract of sale had been made the cotton burned without 
any fault of Allen’s. Baker would have to pay for the cotton, since 
the title had passed to him before the fire. 


(2) Where there is a contract for the sale of specific 
goods and the seller is bound to do something to the goods 
for the purpose of putting them into a deliverable state, 
the title does not pass until such thing be done. 


EXAMPLE: 


In a contract of sale between Allen and Baker, it was agreed 
that Baker would take and pay for Allen’s sewing machine, but that 
Allen would first have to have the machine repaired and also have 
the frame of the machine revarnished. The machine was destroyed 
without the fault of either party to the contract before it was put into 
the condition agreed upon. ‘The loss would fall on Allen, inasmuch 
as something remained to be done by him before the machine would 
be in a delivery state. Cf. Clarkson v. Stevens, 106 U. S. 505. 


(3) Where there is a contract for the sale of specific 
goods in a deliverable state, but the seller is bound to weigh, 
measure, test, or do some other act or thing with reference 
to the goods for the purpose of ascertaining the price, then 
title does not pass until such act or thing be done. 


EXAMPLE: 


Allen sold Baker all the wheat in a given warehouse. It was 
agreed in the contract of sale that the wheat was first to be tested 
and if found to be No. 1 then $1 a bushel would be the price, but if 
found to be No. 2 wheat the price would be only 80c per bushel. It 
was also agreed that the number of bushels in the warehouse would 
be ascertained. In such a contract the title to the wheat would not 
pass to Baker until the wheat was tested and the number of bushels 
ascertained. Cf. Ockington v. Richey, 41 N. H. 275. 


(4) Where goods are delivered to a buyer on a contract 
giving the buyer the option to return them, the title therein 
passes immediately to the buyer, subject to be revested in 
the seller if the goods be returned within the time allowed 
for such return, or, if no time has been fixed, then within a 
reasonable time. 
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EXAMPLE: 

Allen sold Baker a horse with the understanding that if Baker 
did not like the horse he could return it at any time within two weeks 
after the contract of sale was made. “Two days after Baker took 
possession of the horse, through an accident, the horse was killed. 
The loss in such a case would fall on Baker, inasmuch as the title 
passed to him subject to be revested in Allen if the horse was re- 
turned in the same condition as when borrowed and if returned 
within the time limit agreed upon. 


(5) When goods are delivered to the buyer on ap- 
proval, then the title does not pass to the buyer until he 
signifies his approval or acceptance to the seller or until he 
does some act equivalent to the signification of his approval, 
such as reselling the goods. If, however, the buyer retains 
the goods without giving notice of rejection for a longer 
time than has been agreed upon, or if he retains them for 
an unreasonable length of time when no definite time for a 
notice of rejection has been fixed upon, then the title passes 
to the buyer and he must pay for the goods. 


EXAMPLES: 


1. Allen delivered a horse to Baker on approval for two weeks. 
A week after the horse had been delivered and before Baker sig- 
nified his approval, the horse died. The loss would fall on Allen, as 
title had not yet passed. 

2. Allen delivered a horse to Baker on approval for two weeks. 
Three days after the horse had been delivered to Baker, he (Baker) re- 
sold the horse to Carter and received the money for it. “The next 
day after the resale, the horse was killed by accident. In such a 
case Allen could recover for the value of the horse from Baker, in- 
asmuch as Baker had done the equivalent of signifying his approval 
by reselling the horse. Cf. Hickman y. Shimp, 109 Pa. St. 16. 


(6) Where there is a contract for the sale of unascer- 
tained goods the title to the goods is not transferred to the 
buyer unless and until the goods are ascertained. 


EXAMPLE: 


In a contract of sale between Allen and Baker it was agreed 
that Allen was to manufacture 500 desks in accordance with certain 


224 AMERICAN BUSINESS LAW 


specifications. The desks were manufactured in accordance with 
specifications and were all ready for delivery except that they required 
a last coat of varnish,.when they were destroyed. The loss would 
fall on Allen, inasmuch as the desks were not in a deliverable state and, 
moreover, Baker had not yet had an opportunity of inspection. Cf. 
Comell y. Clark, 104 N. Y. 451. 


(7) Where there is a contract for the sale of unascer- 
tained or future goods by description, and goods of that 
description and in a deliverable state are unconditionally 
appropriated to the contract, either by the seller with the 
assent of the buyer, or by the buyer with the assent of the 
seller, the title of the goods thereupon passes to the buyer. 
The assent spoken of may be expressed or implied and may 
be given either before or after the appropriation is made. 


EXAMPLE: 

In accordance with the terms of a contract of sale, Allen man- 
ufactured 100 wagons for Baker. When the wagons were all ready 
for delivery, Baker’s agent, Carter, called at Allen’s place of business, 
examined the wagons and said they were satisfactory. A short while 
later the wagons were destroyed without fault on the part of Allen. 
The loss would fall on Baker, inasmuch as the goods had been uncon- 
ditionally appropriated to the contract with the consent of the buyer. 


(8) Where, pursuant to the contract of sale or pursu- 
ant to the buyer’s direction, the seller delivers goods to 
the buyer or to a carrier (whether one named by the buyer 
or not) for the purposes of transmitting the goods to the 
buyer, and the seller does not reserve the right of the dis- 
posal of the goods, he is deemed to have unconditionally 
appropriated the goods to the contract and the title passes 
to the buyer. But the seller may, by the terms of the con- 
tract or appropriation, reserve the right of disposal of the 
goods until certain conditions are fulfilled by the buyer. 
In such cases, notwithstanding the delivery to the buyer or 
to the carrier for purposes of transmission to the buyer, the 
title to the goods does not pass until the conditions im- 
posed by the seller are fulfilled. And where goods are 
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shipped and by the bill of lading the goods are deliverable 
to the order of the seller or his agent, the seller is prima 
facie (on the face of the matter) deemed to reserve the right 
of disposal. 

EXAMPLES: 


1. In accordance with the terms of a contract of sale, Allen de- 
livered 100 buggies which he had manufactured for Baker to the 
Transcontinental Railway with directions to deliver the goods to 
Baker. Allen had the bill of lading for the goods made out to Baker 
and forwarded it to him. In case of loss it would fall on Baker, in- 
asmuch as the goods had been unconditionally delivered to the carrier 
as agent for the buyer. 

2. In accordance with the terms of a contract of sale, Allen 
manufactured 400 buggies for Baker. When the buggies were fin- 
ished Allen delivered them to the Transcontinental Railway and 
marked the address of Baker thereon, but Allen took a negotiable bill 
of lading * from the railroad in his own name and to his own order. 
In such a case if the goods were destroyed in transit, the loss would 
fall on Allen, for he had still retained the right of disposal of the 
goods. Cf. Dows v. Bank, 91 U. S. 618, 631. 


§ 218. Who Has the Risk.— Unless otherwise agreed, 
the goods remain at the seller’s risk until the title therein 
is transferred to the buyer but when the title therein is trans- 
ferred to the buyer the goods are at the buyer’s risk whether 
delivery has been made or not. But where delivery has 
been delayed through the fault of either the buyer or the 
seller, then the goods are at the risk of the party in fault 
with reference to any loss which would not have occurred 
but for such party’s negligence. 


III. Conditions and Warranties 


§ 219. Definitions and Classifications— A condition 
precedent in a contract of sale is a stipulation or undertak- 


(2) A negotiable bill of lading is both a written acknowledgment of the 
receipt of certain goods by a railroad or other carrier, and also a contract 
between the carrier and the shipper that the goods will be delivered at a 
certain place and to the person named in the bill of lading as consignee or 
to such person as the consignee named therein may designate. 
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ing, express or implied, whose fulfilment may be treated 
as essential to the transfer of the title in the goods, and the 
breach of which will give the buyer the right to reject the 
goods and treat the contract as repudiated. 

A condition may be either express or implied. An ex- 
press condition is one in which the stipulation or undertaking 
is expressed. An implied condition is one which the law 
implies from the facts of the case. 

A warranty, in the strict sense, is such a stipulation or 
undertaking, collateral to the transfer of the title in goods 
to the buyer, the breach of which gives rise to a claim for 
damages but not, in most States, to a right to reject the 
goods and treat the contract as repudiated. 

A warranty may be either express or implied. An ex- 
press warranty is one in which the stipulation or undertaking 
is expressly made. An implied warranty is one which, not 
being expressly made, the law implies from the facts of the 
sale. 

EXAMPLES: 


1. Allen, a coal merchant, held an auction sale on January 1, 
1900, at which time he sold Baker 1,000 tons of coal. It was ex- 
pressly stipulated that Baker was to have the coal hauled away by 
the end of February, 1900, and that if he failed to do so, Allen might 
discontinue the delivery of the coal and might retain the earnest money 
paid by Baker at the time of the sale. Allen was ready to deliver 
the coal in February, but Baker failed to call for it. In July, 1900, 
when Allen had no coal on hand, Baker demanded delivery of the 
1,000 tons. Allen refused to make the delivery, whereupon Baker 
brought suit. In a similar case the court said in delivering its opin- 
ion, “a failure of the buyer to take away all the coal bought, within 
the time specified, gave the defendant the right and power to refuse 
further delivery, and to forfeit the earnest money paid by the buyer. 
Hence their stipulation in the terms of the sale appears, from a fair 
consideration of the language of it * * * to be of the essence of the 
contract, * * * and to have formed a condition precedent, to be 
observed and kept by the plaintiff if he wished to be able to retain his 
contract and to have it enforceable against the defendant.” Higgins 


v. Delaware G., 60 N. Y. 553. 
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2. Allen sold Baker 8,000 tons of pig-iron and agreed to deliver 
the entire quantity during the latter part of the year 1900 and the 
first part of the year 1901. Allen delivered only 3,000 tons in 1900 
and 1,000 tons in the month of January, 1901. When Allen ten- 
dered 800 tons of iron in April, 1901, Baker refused to accept them 
on the grounds that it was an implied condition precedent of the con- 
tract that the iron must all be delivered in the latter part of the year 
1900 and the first part of the year 1901 and that the delivery of a 
little more than half the amount agreed upon is not a reasonable 
satisfaction of a contract. Allen brought suit against Baker for 
breach of contract. Allen could not recover. The time and quan- 
tity of the shipment are the usual and convenient means of fixing 
the probable time of arrival of the goods with a view of providing 
funds to pay for them, or of fulfilling contracts with third persons. 
Norrington v. Wright, 115 U. S. 188. 

3. Allen, a commission merchant, ordered from Baker 1,000 
bushels of peas. When the time came for delivery, Baker tendered 
1,000 bushels of beans, which Allen refused to accept. Baker 
brought suit. He could not recover. Where there is a contract for 
the sale of goods by description, there is an implied condition precedent 
that the goods shall correspond with the description and if they do not 
correspond the buyer need not accept them. 

4. In a contract of sale of a horse between Allen and Baker, 
Allen warranted that the horse sold was healthy and sound in every 
particular. This was an express warranty. 


§ 220. Rules Governing Conditions and Warranties.— 
The rules governing conditions and warranties are these: 

I. Ina contract of sale, unless the circumstances of the 
contract are such as to show a different intention, there is: 

(1) An implied condition precedent on the part of the 
seller that, in the case of a sale he has a right to sell the 
goods; that in the case of an agreement to sell, he will have 
a right to sell the goods at the time when the title is to pass; 

(2) Animplied warranty that the seller has the title and 
that the buyer shall have and enjoy quiet possession of the 
goods as and against the seller and the lawful acts of third 


persons; 
(3) An implied warranty that the goods shipped are 


228 AMERICAN BUSINESS LAW 


free from any charge or encumbrance in favor of any third 
persons not declared or known to the buyer before or at the 
time when the contract is made. 

II. Where a contract of sale is subject to any condition 
precedent to be fulfilled by the seller, the buyer may hold 
the contract as breached or he may, if he chooses, release the 
seller from the condition, or he may elect to treat a breach 
of such condition precedent as a breach of warranty and 
not as a ground for treating the contract as repudiated. 


; EXAMPLE: 

In a contract of sale Allen agreed to deliver to Baker 10,000 
bushels No. 2 red wheat. When the time for delivery came, Allen 
tendered Baker 10,000 bushels No. 3 red wheat. If he chose, Baker 
might have rejected No. 3 red wheat; or he might have accepted No. 3 
red wheat and paid for same; or he might have accepted No. 3 red 
wheat and brought an action for damages against Allen on a breach 
of implied warranty for the difference in value in the market price of 
No. 2 and No. 3 wheat. 


III. A sample is a small quantity of any commodity or 
merchandise accepted as a specimen of a larger quantity, 
called the bulk —a portion of merchandise shown as a 
specimen. A contract “‘ for sale by sample” exists when 
there is a term in the contract, express or implied, to that 
effect. In the case of a contract of sale by sample: 

(1) There is an implied condition precedent that the 
bulk shall correspond with the sample in quantity; 

(2) There is an implied condition precedent that the 
buyer shall have a reasonable opportunity to compare the 
bulk with the sample; 

(3) There is an implied condition precedent, provided 
the seller is the manufacturer, that the goods shall be free 
from any defect arising from the process of manufacture 
and rendering them unmerchantable, if such defect could 
not have been observed in the sample upon reasonable ex- 
amination thereof. 
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EXAMPLES: 


1. Baker bought 110 barrels of apples from Allen as per sample. 
When the barrels of apples were opened it was found that they were 
all rotten. Baker refused to pay for them on the grounds that the 
apples did not correspond with the sample. Allen brought suit. He 
could not recover. Where there is a sale of goods by sample, the bulk 
of the goods must correspond with the sample. (Cf. Hanson v. 
Busse, 45 Ill. 496.) 

2. Ina contract of sale Baker contracted to take 1,000 pounds of 
rubber of second quality as per sample. Allen tendered 1,000 pounds 
of rubber which was as per sample, but which did not answer the 
description of second quality rubber. Baker refused to take the rub- 
ber and Allen thereupon brought suit. Allen could not recover, 
Where there is a contract for the sale of goods by description as well 
as by sample, not only must the bulk of the goods correspond to the 
sample but must also correspond to the description. 


§ 221. The Maxim Caveat Emptor.— The general rule 
is well established that in the sale of personal property, in 
the absence of express warranty, where the buyer has an op- 
portunity to inspect the goods and the seller is guilty of no 
fraud, the maxim caveat emptor — let the buyer beware — 
applies. Where this maxim prevails, the buyer takes the 
goods at his own risk of inspection. 

The exceptions to this rule are as follows: 

(1) The implied warranties of title and freedom from 
encumbrance hold good notwithstanding the rule of caveat 
emptor unless the sale is made under conditions which nega- 
tive these implied warranties. 

(2) There is an implied warranty that articles of food 
purchased from a dealer for domestic use, shall be whole- 
some and fit for use and this notwithstanding the rule of 
caveat emptor. 

(3) There is an implied warranty that goods purchased 
from a manufacturer shall be free from any secret defects, 
arising from the process of manufacture, that would render 
those goods unfit for the usual purpose to which they are 
put. This implied warranty has effect notwithstanding the 
rule of caveat emptor. 
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EXAMPLES: 


1. Allen sold Baker a horse for $150. Baker had an opportunity 
to inspect the horse. After Baker got the horse he found that it was 
blind in one eye. He thereupon demanded that Allen make him an 
allowance of $50 for the defect. Allen refused to do so and Baker 
brought suit. He could not recover. ‘The maxim of caveat emptor 
applies, for Baker had an opportunity to examine the horse for him- 
self and if he failed to do so, he cannot saddle his loss on the seller. 
If, however, Allen had warranted the horse to be free from any such 
defects, then Baker would have had a right of action for breach of 
warranty. Cf. Barnard v. Kellog, 10 Wal. 388. 

2. Baker purchased a horse from Allen and paid $100 for it. 
Two weeks later Carter sued Baker for $150. At the trial Carter 
proved that the horse had been stolen from him and he was, there- 
fore, awarded a judgment against Baker for the value of the animal. 
Baker thereupon brought suit against Allen for the breach of the im- 
plied warranty of title. He could recover, for the maxim of caveat 
emptor does not apply in the case of failure of title, unless the sale 
is made under such conditions that it is evident that there is no such 
implied warranty, as for example, an auction sale held by a public 
administrator or a trustee’s public sale. 

3. Allen, a butcher, sold Mrs. Baker three pounds of meat for 
family use. When the family of Mrs. Baker ate the meat, they be- 
came violently ill. It was later found that Allen had had the meat 
in his place for a long period of time and under such conditions 
that the meat was unwholesome. Mrs. Baker could recover damages 
from Allen for the breach of warranty to furnish wholesome food. 


IV. Duties of the Parties 


§ 222. Duties of the Seller— The duties of the seller 
in a contract of sale are as follows: 

(1) He must transfer a valid title to the goods to the 
buyer. 

(2) He must deliver the goods in accordance with the 
terms of the contract. If no place of delivery is fixed upon 
in the contract of sale, then the place of delivery is the 
seller’s place of business or the place where the goods are at 
the time of the sale if such place be different than the seller’s 
place of business. 

(3) He must deliver the quality of goods specified. 
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(4) He must deliver the quantity of goods specified. 

(5) He must fulfill all representations, conditions prece- 
dent and warranties made by him or his agent. 

§ 223. Duties of the Buyer.— The duties of the buyer 
are as follows: 

(1) He must accept the goods if delivered in accord- 
ance with the terms of the contract. 

(2) He must pay for the goods. 


V. Rights and Remedies of the Parties 


§ 224. Unpaid Vendor’s Rights Against the Goods.— 
An unpaid vendor has certain rights against the goods sold 
notwithstanding that the title to the goods has passed to the 
buyer. Such rights are briefly as follows: 

(1) If the vendor still has possession of the goods he 
has a lten* on them for the purchase price and he has a 
right to retain the goods, unless the sale was on credit and 
the time of the credit has not yet expired. The lien of the 
vendor for the purchase price exists only when the vendor 
has sold for cash; or when, having sold on credit, the time 
for the credit has expired before the delivery; or when, 
having sold on credit, the buyer becomes insolvent before 
delivery. The lien of the vendor is lost as soon as he loses 
possession of the goods, or as soon as the vendee tenders 
the purchase price. 

(2) If the vendor has shipped the goods and they are 
still in transit and he then learns that the buyer is actually 
insolvent, he has the right of stoppage in transitu, i. e., the 
right of stopping the goods while in transit and gaining 
possession of them. 

The transit of goods begins at the moment when the 
vendor or his agent delivers the goods to the carrier. The 
transit is ended whenever the vendee or his agent gains pos- 
session of the goods or whenever the goods arrive at their 

(3) A lien is the right of one party to retain in his possession goods, 


the title to which is another party until demands of the party in possession 
are satisfied. 
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destination and the carrier agrees to hold them as agent for 
the vendee. When the vendor wishes to exercise his right 
of stoppage in transitu, he must immediately notify the car- 
rier of the fact. From the moment the carrier receives the 
notice he is under obligation not to deliver the goods to the 
vendee. If he does so he acts at his peril. If, however, 
a negotiable bill of lading has been issued from the carrier 
and this bill of lading has been transferred to an innocent 
purchaser for value, the vendor then loses his right of stop- 
page in transitu and the carrier may disregard the notice. 
In case of doubt as to what party to deliver the goods, the 
carrier usually delivers the goods to the vendor, who is re- 
quired to post a bond to protect the carrier. 

(3) If the vendee does not pay for the goods after a 
reasonable length of time and if the vendor still has a lien 
for the unpaid purchase price, or if, having exercised his 
right of stoppage in transitu, he has regained possession 
of the goods, he may either retain possession of the 
goods for his own use or he may resell them to some 
third person who would get a valid title thereto. In both 
of these cases the vendor may also recover damages from 
the buyer for the breach of contract for the loss sustained, 
if any. 

§ 225. Unpaid Vendor’s Rights Against the Buyer for 
Breach of Contract.— Aside from the rights against the 
goods which the unpaid vendor has, he has also the follow- 
ing rights: 

(1) If the vendee has the title and the possession of the 
goods, the unpaid vendor may sue for the price. 

(2) If the vendee has the title to the goods but not the 
possession, the unpaid vendor may tender the goods and, if 
the vendee refuses to accept them, the vendor may bring an 
action for the damages sustained from the breach of con- 
tract. 

§ 226. WVendee’s Rights.— The vendee has the follow- 
ing rights: 

(1) If the title to the goods is in the vendee but the 
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vendor wrongfully refuses to deliver possession of the goods, 
the vendee may bring an action of replevin, i. e., an action 
to recover the specific goods, or he may sue the vendor in 
tort for conversion, i. e., an action to recover damages for 
the wrongful application of the goods. 

(2) If the title to the goods has not passed and the 
vendor wrongfully refuses to deliver possession of the 
goods, the vendee may sue for the loss sustained by the 
breach of contract of the vendor. 

(3) The vendee has also his right to rescind the contract 
for the failure of a condition precedent and also the right 
to sue for breach of warranty. 


FORMS 


§ 227. Bill of Sale With Warranty: 

KNow ALL MEN BY THESE PRESENTS, That I, John 
Allen, of the City of St. Louis, Missouri, of the first part, 
for and in consideration of the sum of $200 lawful money 
of the United States, to me this day in hand paid, by Thomas 
Baker, of Chicago, Illinois, the receipt whereof is hereby 
acknowledged, have bargained and sold, and by these pres- 
ents do grant, bargain and convey unto the said party of the 
second part, his executors, administrators, and assigns, my 
Cleopatra piano No. 406 to have and to hold the same unto 
the said party of the second part, his executors, administra- 
tors, and assigns, forever. And I do covenant with the 
said Thomas Baker that I am the lawful owner and have 
the right to sell and transfer the said property, and I will 
warrant and defend the title to same against the lawful 
claims of any person or persons. 

In Witness WHEREOF, I have hereunto set my hand and 
seal this 1st day of January in the year of our Lord Nine- 
teen Hundred and Ten. | 

JouHN ALLEN. (SEAL) 
Witness: 


Won. CARTER. 
* * * * * * * 


234 AMERICAN BUSINESS LAW 


State of Missouri 
ss. 
City of St. Louis. 

On this rst day of January, in the year of our Lord One 
Thousand Nine Hundred and Ten, before me personally 
appeared John Allen, to me personally known to be the 
same person described in and who executed the foregoing ° 
instrument, and he acknowledged that he executed the same 
as his free act and deed. 

FREDERICK DONALD, 
Notary Public for St. Louis, Mo. 
My commission expires Jan. I, IgII. 
(Notarial Seal) 

[ The notarial acknowledgment is not necessary unless the 

parties desire to record the bill of sale. | 


§ 228. Statement to be Signed by Auctioneer After a 
Sale by Auction: 

I, John Allen, auctioneer for Richard Baker, hereby state 
and acknowledge that Thomas Carter of 4453 Page Boule- 
vard, Chicago, Illinois, has been this day declared the high- 
est bidder and purchaser of (here describe the property) at 
the sum of (give amount); and that said Thomas Carter 
has paid into my hands the sum of (give the amount) as a 
deposit and in part payment of the purchase price of said 
merchandise; and I hereby promise and agree that the ven- 
dor, said Richard Baker, shall in all respects fulfil the con- 
ditions of the sale hereunto annexed. 

Witness my hand and seal this 4th day of January, A. D. 
1910. 

JoHN ALLEN. ~ (IEFS>) 
Auctioneer. 
(Annex conditions of the sale to the memorandum here 
given. ) 


§ 229. Statement to be Signed by the Purchaser at an 
Auction Sale: 


I, Thomas Carter, hereby state that I have this day pur- 
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chased at public auction from John Allen, acting as auction- 
eer for Richard Baker (describe the merchandise pur- 
chased ) for the sum of (give amount) and that I have paid 
into the hands of said John Allen the sum of (give amount) 
as a deposit and in part payment of the purchase price 
agreed upon for said merchandise; and I hereby promise 
and agree to pay the remaining sum of (give amount) to 
the vendor, said Richard Baker, on or before the 11th day 
of January, A. D. 1910, at the business address of said 
Richard Baker; and in all other respects on my part to 
faithfully fulfil the annexed conditions of sale. 

Witness my hand and seal this 4th day of January, A. D. 
IgI0O. 

Tuomas CarTerR. (L. S.) 


Purchaser. 
(Annex conditions of the sale to the memorandum here 
given. ) 
QUESTIONS 


I. What is a sale? What is an agreement to sell? 
What is a contract of sale? 

II. What is the consideration in a contract of sale? 
What is the lawful thing to be done in a sale? 
Which section of the Statutes of Frauds applies 
to sales? 

III. What is the meaning of the word “title”? 

IV. Can the seller of goods convey a better title 
than he himself possesses? If so, in what 
instances ? 

V. Allen stole a book from Baker and sold it to 
Carter, who knew of the theft. Could Baker 
recover the book from Carter? Suppose Carter 
had known nothing of the theft. Could Baker 
recover the book in such a case? 

VI. Allen offered to sell Baker a certain horse and 
buggy for $150. After examining the articles, 
Baker found them satisfactory and he accepted 
Allen’s offer. It was agreed between Allen and 


WET 


VIII: 
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Baker, however, that Baker was not to pay 
for the horse and buggy until thirty days had 
elapsed. Shortly after the contract of sale was 
closed, but before Baker had taken the horse 
and buggy away, these articles were stolen with- 
out the fault of Allen. On whom would the 

loss in this case fall? j 


Allen sold Baker an automobile for $2,000 with the 


express understanding that if Baker did not 
like the machine, he could return it and Allen 
would refund the money. Baker kept the ma- 
chine for about ten months and used it con- 
stantly during that entire period. At the end 
of the time, being hard pressed for money, 
Baker went to Allen and demanded the return 
of the $2,000, offering at the same time to re- 
turn the automobile. Allen refused to return 
the money, whereupon Baker brought suit. 
Decide the case, giving reason. 


Allen purchased a suit of clothes on approval from 


the Baker Clothing Company. He took the 
suit home, tried it on and found it perfectly sat- 
isfactory. He then hung it up in his wardrobe 
and never wore it or returned it to the cloth- 
ing company. After a period of two months 
the clothing company demanded payment for 
the suit of clothes, whereupon Allen offered to 
return it. The Baker Company brought suit 
for the value of the clothes. Decide the case, 
giving reasons. 


IX. The Baker Company ordered Allen to manufac- 


ture one hundred roller top desks, as per cer- 
tain specifications. When the desks were fin- 
ished, Allen notified the Baker Company of the 
fact and he received a reply, in which it was 
stated that the company was willing to permit 
Allen to appropriate the goods to the contract, 
inasmuch as they had faith in his integrity. Ac- 
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cordingly, Allen made the appropriation and 
then without any fault on his part, the goods 
were destroyed by fire. On whorn would the 
loss fall? 

X. The Allen Company, of St. Louis, delivered to 
the Baker Railroad Company a shipment of ten 
automobiles consigned to one Carter, of Denver, 
Colo. The Allen Company had the bill of 
lading for the goods made out in its own name 
and then sent the bill of lading to its own regu- 
lar agent in Denver, with instructions not to 
deliver it to Baker until he had made a pay- 
ment of $1,000 and had given his promissory 
note for the balance due. When the automo- 
biles were en route to Denver, they were de- 
stroyed as a result of a hurricane. On whom 
would the loss fall and why? 

XI. Define the terms ‘condition precedent” and 
“warranty.” What are the rules governing 
warranties and conditions precedent ? - 

XII. What is the meaning and application of the phrase 
caveat emptor? 

XIII. Allen, who was a public administrator, took charge 
of the estate of Richard Baker, who had died 
without leaving a will. Among the effects of 
Baker which Allen found was an automobile. 
Allen held a public auction sale of Baker’s ef- 
fects and at this sale he sold the automobile 
to Carter. Two weeks after the auction sale, 
one Donald demanded from Carter the return 
of the automobile which Carter had purchased 
at the public auction sale. Carter delivered 
up the automobile to Donald, inasmuch as Don- 
ald proved that the automobile was really his 
and that it had been stolen by Baker. ‘There- 
upon Donald brought suit against Allen for 
a breach of implied warranty of title. Decide 
the case, giving reasons. 
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What are the duties of a seller in a contract of 
sale? What are the duties of the buyer? 

What are an unpaid vendor’s rights against the 
goods? 

Allen sold Baker a book with the understanding 
that Baker was to pay cash for it. Baker did 
not pay for the book and, moreover, he de-. 
manded that Allen deliver it to him. When 
Allen refused to deliver up the book until it 
was paid for in full, Baker brought a replevin 
“suit; i. €., a suit to get possession of the book, 
the title to which he claimed was in himself and 
not in Allen. Decide the case, giving reasons. 

What are the unpaid vendor’s rights against the 
vendee for breach of contract? 

What are the vendee’s rights? 
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§ 230. In General.— A bailment? is a contract relation 
resulting from the delivery of chattels by one person, called 
the bailor, to a second person, called the bailee, for a specific 
purpose, upon the accomplishment of which the chattels are 
to be dealt with in accordance with the bailor’s direction.* 
If we analyze this definition, we find the following: A bail- 
ment is a contract relation. This contract relation is one 
which has to do with chattels or goods which are capable of 
being manually delivered, and not with real estate. The 
contract rests upon the delivery of chattels by the bailor to 
the bailee. The delivery of the chattels is not for the pur- 
pose of passing the general title to the bailee, as in the case 
of a sale, but is merely to pass possession and the right of 
possession to the bailee, so that he can accomplish a specific 
purpose after which he must dispose of the chattels in ac- 
cordance with the bailor’s directions. 


EXAMPLES: 


1. Allen delivered a horse to Baker, a livery stable keeper, with 
the understanding that Baker was to see that the horse was properly 
lodged and fed for the period of one month. In this case Allen was 
the bailor and Baker the bailee. ‘The chattel delivered was the horse. 
The specific purpose for which the bailment was created was the lodg- 
ing and care of the horse. 

2. Allen, an agent for the Carter firm, delivered one hundred 
bushels of wheat to Baker, a mill owner, with the understanding 
that Baker was to grind the wheat into flour and return the flour to 
Allen, for which labor Baker was to be paid a certain sum per 
bushel. This was a bailment for the purpose of milling wheat. 
Either party to a bailment may act through an agent and deliver by 
or to an agent. Delivery by or to an agent is equivalent to delivery 
by or to his principal. 

3. Baker found a book, on the fly leaf of which was written, 
“This book is the property of John Allen, residence 4400 Grand 
Blvd., New York City.” In this case, although there was no de- 
livery of the book by Allen to Baker and although no specific purpose 
was mentioned, yet a bailment exists. Where one finds chattels be- 


(1) The word “bailment” is derived from the Norman French bailleur, 
meaning to deliver. 
(a) Cf. Goddard on Outlines of Bailments and Carriers, § 1. 
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longing to another, a delivery of the chattels is presumed to have 
taken place by operation of law. The law also implies that this 
specific purpose for which the delivery has taken place is to make a 
reasonable effort to find the owner of the property, and to notify 
him that you hold the goods subject to his calling for them. 

4. Allen had a warehouse full of grain. Allen wished Baker to 
act as his watchman of the grain during the summer. As it would 
have been entirely impracticable for Allen to have transported the 
grain from the warehouse when making a delivery, he delivered the 
key of the warehouse to Baker, who accepted it. ‘This would be a 
valid bailment of the grain. Wherever, because of the circumstances 
or nature of the chattels, actual delivery is inconvenient or useless, 
then what is known as constructive delivery (which is equivalent in 
the eyes of the law to actual delivery) may take place. 


§ 231. Classification.— Judge Story in his classic work 
on Bailments was the first to suggest a classification of the 
subject based on the purpose for which the bailment was 
made. He divided bailments into three classes: 

I. Bailments for the sole benefit of the bailor. 

II. Bailments for the sole benefit of the bailee. 
III. Bailments for the mutual benefit of both parties. 


I. Bailments for the sole benefit of the bailor 


§ 232. Deposits and Mandates Defined.— A bailment 
for the sole benefit of the bailor is either a deposit, called 
in the Roman law depositum, or a mandate, called in the 
Roman law mandatum. A deposit (in bailments) is a bail- 
ment in which the bailor gives a chattel to the bailee, who is 
to take care of it without receiving any reward, and who 
obligates himself to deliver the chattel in accordance with the 
bailor’s directions. A mandate (in bailments) is a bailment 
in which the bailor gives a chattel to the bailee, who is not 
only to take care of the chattel without receiving any re- 
ward, but who is also to do some work about it free of 
charge, and who obligates himself to deliver the chattel in 
accordance with the bailor’s directions. 
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EXAMPLES: 


1. Allen was about to leave the city for the summer. Inasmuch 
as he did not desire to leave his valuable violin in an unoccupied 
apartment, he requested his friend, Baker, to keep the violin in his 
iron safe. Baker received the violin from Allen and agreed not to 
charge Allen anything for taking care of it over the summer. ‘This 
was a deposit. 

2. Allen’s watch was out of order. He gave it to his friend 
Baker, a watchmaker, who agreed to fix it free of charge. This was 
a mandate. ~ 


Nature of the Relation 


§ 233. How Created.— Deposits and mandates are usu- 
ally created by the act of the parties. Sometimes, how- 
ever, deposits arise by act of law. If, for example, a party 
finds and takes charge of goods belonging to another, or if 
through a flood or other disaster goods are cast upon the 
land of one not their owner, a deposit by act of law is cre- 
ated. 

§ 234. No Compensation.— The distinctive feature of 
bailments for the sole benefit of the bailor is that the bailor 
is not to pay the bailee any compensation for taking care of, 
or for making improvements in, or repairs upon, the chattel. 


Mutual Obligations of the Parties 


§ 235. Obligations of the Bailor— As has been previ- 
ously indicated, in this class of bailments the bailor owes no 
duty of compensation to the bailee, but the bailor must re- 
imburse the bailee for any extraordinary expenses, not oc- 
casioned by the fault of the latter, that may become neces- 
sary for the preservation of the chattel, unless there is an 
understanding to the contrary. The bailor also owes the 
duty of informing the bailee of any secret defects in the 
bailed article, which are, or reasonably ought to be known 
by the bailor, and which are likely to be a source of danger 
to the bailee. 

§ 236. Duties of the Bailee.— Any time before one who 
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agrees to become a gratuitous bailee, receives the chattel, 
he may alter his intention and may refuse to enter upon 
the bailment without incurring any legal liability for his 
refusal. The reason for this is that a promise by one party 
to do something for another party, without compensation, 
is not supported by a valuable consideration, and is, there- 
fore, not enforceable. But if the proposed bailee receives 
the chattel, with the understanding that he will do certain 
things, a consideration thereupon arises in the eyes of the 
law. This consideration is not, however, the benefit accru- 
ing to the bailee, for he receives nothing, but it is the legal 
detriment suffered by the bailor in temporarily giving up 
his possession of the chattel to the bailee and in preventing 
the bailor from getting someone else to take charge of the 
chattel. 

After the bailee of a gratuitous bailment assumes charge 
of the bailed chattel, his duties to the bailor are as follows: 

(1) The bailee must use at least slight -diligence in 
taking care of the bailed article, or in other words, he must 
not by gross negligence injure, destroy, or lose the goods. 
It is very difficult to give any general rule by which to 
determine slight negligence, for the nature and value of the 
bailed chattel, and the circumstances surrounding each case, 
vary greatly, and these are the factors to be considered in 
determining if the bailee has been derelict. Probably as 
good a distinction as one will find is that given by Goddard 
in his Outlines on Bailments and Carries: ‘‘ Ordinary 
diligence is such as an ordinarily prudent man is wont to 
exercise in the conduct of his-own affairs of like kind. Less 
than this is slight diligence, more, is great diligence.” The 
failure by the bailee to exercise slight diligence is said to 
indicate that he was grossly negligent; the failure to exer- 
cise ordinary diligence indicates that he was guilty of ordi- 
nary negligence; and failure to exercise great diligence indi- 
cates that he was guilty of slight negligence. 


EXAMPLE: 
Allen requested his friend, Baker, to take care of two valuable 
diamond rings for him without compensation. Baker took charge of 
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the rings and then carelessly put them on top of his desk in his feed 
store, where he well knew that strangers were constantly passing by 
the desk and could easily steal the rings. “The rings were stolen the 
first day that they were on the desk. In such a case Baker did not use 
slight care, or he was guilty of gross negligence. If, however, in- 
stead of two diamond rings, the bailed chattels had been two old books 
of very little value, Baker would probably not have been guilty of 
gross negligence. 


(2) The bailee must possess such skill as he represents 
that he possesses, notwithstanding that he is to receive no 
compensation for his services. 


EXAMPLE: 


Baker represented to Allen that he was an experienced watch- 
maker. Allen’s watch was running a little fast, so he asked Baker if 
he could not fix it for him. “Oh, yes,” Baker replied, “ just leave 
it with me for a few days and I will regulate it for you without 
charge.” The fact developed later on that Baker knew nothing 
whatever about fixing watches and through his lack of knowledge, 
he badly injured Allen’s watch in attempting to repair it. Baker 
would be guilty of gross negligence and would be liable for the injury 
done. 


(3) The bailee must not use the bailed chattel except as 
its use is necessary for the proper preservation of the article. 


EXAMPLE: 


Allen left his valuable race horse in the care of Baker, a friend, 
who agreed not to charge Allen anything for taking care of 
the horse. Without Allen’s consent, Baker took the horse out a 
half an hour each day, to exercise it. During this exercise period, one 
day, the horse was accidentally killed. Baker would probably not be 
liable for the injury, inasmuch as it is ordinarily necessary to exercise 
a race horse a short period each day. If, however, Baker had been 
out with the horse for a pleasure ride and the animal had been 
killed, even without any fault on Baker’s part, he would neverthe- 
less be liable for the loss, inasmuch as he violated his legal duty not 
to use a bailed chattel without the consent of the bailor. 


‘- 
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Termination of the Bailment 


§ 237. By Act of Parties, or by Operation of Law.— 
Bailments like all other contracts may be terminated by act 
of the parties, or by operation of law. Ina case of a bail- 
ment for the sole benefit of the bailor, inasmuch as the bailee 
has nothing to gain by continuing the contract, the bailor, 
therefore, may terminate the relation at any time. He 
must, however, have a reasonable regard for the convenience 
of the bailee and he must give the latter a reasonable time 
in which to redeliver the article. The death, bankruptcy, 
or insanity of either party to the relation is also usually 
held to terminate the bailment by operation of law. 


II. Bailments for the sole benefit of the bailee 
§ 238. A Gratuitous Loan.— There is only one class of 


bailments for the sole benefit of the bailee, and this class 
is known as the gratuitous loan, called in the Roman law 
the commodatum. As used in bailments the phrase “ gra- 
tuitous loan’”’ refers to the loan of an article by the bailee 
or borrower from the bailor or lender, with the understand- 
ing that the bailee is to have the use of the article and is 
not to pay the bailor any compensation or reward for such 


use. 


Nature of the Relation 


§ 239. How Created.— Inasmuch as the law never 
compels one party to lend his chattels to another party with- 
out compensation, the only manner in which gratuitous loans 
can be created is by the voluntary act of the bailor in per- 
mitting the bailee to use his chattels. 

§ 240. No Compensation.— As in the case of bailments 
for the sole benefit of the bailor the bailee received no com- 
pensation whatever, so the distinctive feature. of bailments 
for the sole benefit of the bailee is that the bailor is not to 
receive any compensation or reward for the use of his 
chattels. 
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Mutual Obligations of the Parties 


§ 241. Obligations of the Bailor— The bailor owes the 
bailee no obligations whatever in this class of bailments, ex- 
cept that if there are any secret defects in the article loaned, 
which defects would render the use of such article dangerous 
to the bailee, then, if the bailor knows of such defects, he 
must give timely notice to the bailee, so that the latter party 
may protect himself from injury. 

§ 242. Duties of the Bailee-— Unless the duties of the 
bailee are fixed by special agreement at the time of the loan, 
the following general rules will apply: 

(1) The bailee must exercise the greatest degree of care 
in keeping or in using the article and, although he is not 
held to be an insurer, yet he is liable for the slightest negli- 
gence which results in injury to, or loss of the article. It 
has sometimes been said that in case of fire, or other peril, 
the bailee, in gratuitous loans, must attempt to save the 
bailed chattel in preference to his own. But this cannot 
be given as a definite rule. If, for instance, the bailed 
chattel were very bulky and heavy and of little value, while 
the bailee’s properties were very small and light and of 
great value, the bailee would no doubt be entirely justified 
in saving his own property to the exclusion of the bailed chat- 
tel. The best that can be said in cases of negligence is that 
each case rests upon its own merits, and it is for the jury 
to decide under proper instructions from the court whether 
the bailee has exercised the proper degree of care, or whether 
he is guilty of negligence. 

(2) The second rule which the gratuitous bailee must 
observe is that he may use the bailed article only for the 
purpose and in the manner agreed upon when he made the 
loan and, moreover, he must not lend the bailed chattel to 
a third person, unless he first obtains the consent of the 
bailor to such loan. If the bailee violates this rule, he be- 
comes an insurer of the goods and he may be held liable in 
a tort action for conversion. 
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EXAMPLE: 

Baker borrowed Allen’s horse with the understanding that the 
horse was to be used to pull a light buggy. The day after the 
loan was made, Baker hitched the horse to a heavy sprinkling wagon. 
The horse was permanently injured in pulling the wagon. Baker 
was guilty of conversion. He-is liable for the full value of the 
horse. It was his duty not to deviate from the understanding orig- 
inally reached as to the purpose for which the horse was to be used. 
Cf. Lane v. Cameron, 38 Wisc. 603. 


(3)  Itis the bailee’s further duty to redeliver the bailed 
chattel to the bailor, together with any increase thereto, 
which may have accrued during the interim of the loan, upon 
the expiration of the time for which the loan was made or, 
if no time was agreed upon, then upon the expiration of a 
reasonable length of time after demand is made for the re. 
turn of the article. 


EXAMPLE: 

Baker borrowed Allen’s cow for an indefinite length of time. 
Three months after the loan was made a calf was born to the cow. 
Six months later Allen demanded the return of the cow and the calf. 
Baker returned the cow, but refused to return the calf. Allen 
brought suit against Baker for the value of the calf. Allen was 
entitled to a judgment, inasmuch as the bailed chattel together with 
any increase thereto belongs to the bailor, unless the parties make an 
agreement to the contrary. 


Termination of the Relation 


§ 243. By Act of Parties.— Gratuitous loans may be 
terminated at the will of the bailor, unless a definite time 
has been allowed the bailee to use the chattel, in which 
case the bailee may retain the chattel until such time has 
expired. The bailee may also terminate the relation at his 
will by simply redelivering the bailed article to the bailor. 

§ 244. By Operation of Law.— The death, or insanity, 
of the bailor terminates the bailment, and so also the death 
or insanity of the bailee terminates the bailment, unless the 
bailment was for a specific purpose, or for a definite period 
of time, in which case the bailee may retain the chattel until 
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the purpose is accomplished, or the time has expired, when 
he must redeliver the chattel to the bailor, or his representa- 
tives. 


III. Mutual Benefit Bailments 


§ 245. Classification.— Bailments for the mutuai benefit 
of bailor and bailee include the following: 

a. The pignus, pawn, or pledge. 

b. The locatio rei, or the hired used of a chattel. 

c. The locatio operis, or the hired services to keep, re- 
pair, or transport a chattel. 

§ 246. Consideration.— Before considering the various 
kinds of mutual benefit bailments, the attention of the stu- 
dent is directed to the fact that in this class of bailments 
some legal benefit, however slight, must accrue to both 
parties to the relation. If there is no legal benefit or con- 
sideration to support the bailment, it is then not a mutual 
benefit relation and it must be classified as either a bailment 
for the sole benefit of the bailor, or a bailment for the sole 
benefit of the bailee. 


A. A Pignus or Pledge 


§ 247. Definitions.— A pignus, or pawn or pledge,? is a 
bailment of a chattel to secure the performance of a legal 
obligation with power of sale in case of default in perform- 
ance. ‘The bailor in the pledge contract, or in other words, 
the one who gives his property as security is called the 
pledgor. ‘The bailee, or the one who takes the property as 
security, is called the pledgee. 


EXAMPLES: 


1. Allen wished to borrow $100 from Baker. In order to get 
the money, Allen was obliged to give his watch to Baker as security 
for the debt, and also to give him the power of selling the watch in 
case that he (Allen) did not receive the $100 at the time agreed 
upon. This was a pledge. 

2. Allen entered into a contract with Baker, in which it was 


(2) Hereafter only the word “pledge” will be used to designate this 
kind of a bailment. 
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agreed that Allen was to work for Baker for one month, in con- 
sideration for which Baker was to pay Allen $500. Inasmuch as 
Baker wished to be protected in case Allen failed to do the work 
agreed, the latter party gave his diamond ring as security for the 
performance of his contract. The diamond ring was accordingly 
held as a pledge. 


§ 248. A Pledge Not a Primary Contract.— It will 
be noted that there are always two contracts where there is 
a pledge. First, there is the primary contract, in which one 
party agrees to perform some legal obligation; and second, 
there is a pledge, in which a bailment is created, in order 
to make certain the carrying out of the first contract. Thus, 
in Example 1 illustrating the preceding paragraph, the pri- 
mary contract deals with a loan of the money by Baker to 
Allen and the promise by Allen to repay the money. The 
secondary contract was the pledge or, in other words, the 
delivery of the watch by Allen to Baker in order to protect 
Baker. 


Mutual Obligation of the Parties 
Rights and Obligations of the Pledgor 


§ 249. Warranty of the Pledgor—— The pledgor im- 
pliedly warrants that the pledgee shall enjoy possession of 
the pledged article until the purpose for which the bailment 
relation was created has expired. Therefore, if through 
legal proceedings the pledgee is deprived of his possession 
of the chattel before the satisfaction of his debt or other 
obligation, he has a right of action against the pledgor for 
damages. 

§ 250. The Right to Redeem.— The pledgor of prop- 
erty has the right to redeem his pledge on the performance 
of his obligation. He also has the right to assign his inter- 
est in the pledged article to some third person. 


Rights and Duties of the Pledgee 


§ 251. Care Required of Pledgee.— The pledgee must 
use ordinary care in keeping the pledged article, and he is 
liable for damage to, or loss of the article, provided such 
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damage or loss was due to ordinary negligence on his part. 
The pledgee may not use the pledged article unless his use 
is absolutely necessary to preserve the article. The pledgee 
must redeliver the pledged article as soon as the perform- 
ance of the obligation, for which the pledged article was 
given as security, is fulfilled. 

§ 252. Pledgee’s Right of Sale-—— The pledgee has the 
right to sell the pledged article if the primary contract; i. e., 
the legal obligation for the performance of which the article 
was given as security, is not fulfilled. If the pledge is for 
a debt, then the pledgee must return to the pledgor any sur- 
plus which he obtains from the sale over and above the 
amount of the debt, interest, and the expense of the sale. 
If there is no provision in the pledge contract to the contrary, 
the pledgee must sell at a public sale and must give notice 
to the pledgor of the time that the sale is to take place. 


Termination of the Relation 


§ 253. By Act of the Parties, or by Operation of Law. 
— The pledge relation may be terminated in the following 
manner: 


lo (By Atctof-Raxties 


(1) The pledgor may perform his primary contract and 
thereby have a legal right to have the pledged article re- 
turned to him at once. 

(2) The pledgor may default in the performance of 
his primary contract, and thereby give the pledgee the right 
to sell the article. 

(3) The pledgee may also voluntarily and without com- 
pensation surrender the pledged article. 

(4) The pledgee may so use the pledged article as to 
forfeit his right to retain it. 


II. By Operation of Law 


(1) The pledged article may be destroyed by fire, cy- 
clone or in some like manner without the fault of either 


party. 


BAILMENTS AND CARRIERS 253 


§ 254. The Primary Contract— The mere fact that 
the pledged relation comes to an end does not mean that 
the primary contract is also thereby terminated. If, for 
example, the pledgee by misusing the pledged article should 
forfeit his right to retain it, he would not therefor lose his 
right to have the pledgor perform the original contract to 
secure which the pledge was given. So also if the pledged 
article was destroyed by fire, this would not release the 
pledgor from performing his primary contract. 


B. Locatio Rei 


§ 255. Definition and Explanation.— Locatio rei is the 
hired use of a chattel by the bailee. In order to create this 
bailment relation, a number of things must concur. First, 
a chattel must be delivered by the bailor to the bailee; sec- 
ond, the bailee must be given the right to use the chattel in 
accordance with the terms of a contract of hiring; third, it 
must be contracted that some recompense is to be paid by 
the bailee to the bailor for the use of the article. 

The bailor, or the one who lets the article, is called the 
letter, and the one who hires it is called the hirer. 


EXAMPLE: 


Allen owned a threshing machine which Baker desired to use. 
Baker called on Allen and offered to pay him $100 for the use of 
his threshing machine for two weeks. Allen accepted Baker’s offer. 

If Baker delivered the chattel to Allen as agreed, then the bailment 
relation, the Jocatio rei, or the hired use of the article, would spring 
into being. But if Baker refused to deliver the threshing machine as 
agreed, or if Allen refused to accept the threshing machine as agreed, 
then the bailment relation would not spring into being, for, as the 
student will remember, delivery is one of the essentials of bailment. 
In case, however, that either the bailor or bailee did refuse to carry 
out his contract, the other party to the relation would have a cause 
of action for breach of contract. 


Mutual Obligations of Parties 


§ 256. Rights and Liabilities of the Bailor— The 
bailor, or the letter, warrants that he has the right to give 
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legal possession of the bailed chattel to the bailee or hirer 
during the period for which the contract was made, free 
from disturbance by any one through legal means. The 
bailor must also warn the bailee of any defects in the bailed 
chattel, of which he is, or ought to be aware, if such defects 
would render the article dangerous for the purpose for 
which it was hired. The letter is not obliged to provide 
against ordinary wear and tear caused by the use of the 
bailed chattel, nor need he pay for the keep of hired ani- 
mals, but he must pay any extraordinary expense necessarily 
incurred in preserving the chattel from injury due to unex- 
pected causes not occasioned by the fault of the hirer.” 

§ 257. Rights and Duties of the Bailee.— Inasmuch as 
the purpose of this class of bailments is the use of a bailed 
chattel, it is almost unnecessary to say that the bailee or 
hirer is entitled to the exclusive use and control of the bailed 
chattel for the purposes agreed upon during the period of 
hire. 

The bailee or hirer is obliged to use ordinary care in keep- 
ing the bailed chattel, and he is liable for ordinary negli- 
gence in case of loss or injury. If, however, the hirer de- 
parts from the terms of the contract of bailment and uses 
the chattel otherwise than agreed upon, he then becomes 
an insurer of the chattel and he is liable for its loss or 
injury, regardless of whether he was or was not negligent. 


EXAMPLES: 


1. Baker hired an automobile from Allen. In driving the car 
one of the tires was accidentally punctured. Baker would not be 
liable for this damage, provided he was not guilty of ordinary negli- 
gence; i. e., of the absence of such care as an ordinarily prudent man 
would use driving his own car. 

2. Baker hired a horse from Allen with the express understand- 
ing that he was to drive the horse over the St. Charles Road from 
St. Louis to St. Charles, both of said places being in Missouri. In 
direct violation of his contract, Baker drove the horse from St. Louis, 
Missouri, to Venice, Illinois, and on the way the horse was accidentally 


(b) Cf. Goddard on Bailments, § 114. 
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killed without the fault of Baker. Baker would be liable for the 
value of the horse, inasmuch as he was guilty of conversion when he 
departed from the terms of the bailment contract. 


The bailee is liable to third persons for injuries result- 
ing to them due to his negligence or to that of his servants 
in the use of the bailed article, but the bailee also has a cor- 
responding right in that he has a cause of action against 
third persons who injure the chattel. 


EXAMPLES: 


1. Allen rented an automobile to Baker for one week. During 
the week Baker drove the automobile so recklessly that he ran over 
and seriously injured Carter. Baker, and not Allen, would be liable 
for this injury. 

2. Baker rented a bicycle from Allen. Carter maliciously stuck 
a pin in the tire, thereby puncturing it. Baker would have a cause of 
action against Carter for damage to the bicycle. 


The bailee is bound to compensate the bailor for the use 
of the chattel in accordance with the terms of the contract, 
or if no definite terms were agreed upon, then a reasonable 
compensation must be paid. 

The bailee must redeliver the chattel at the expiration of 
the time agreed upon. 


Termination of the Relation 
By Act of Parties, or by Operation of Law 


§ 258. Manner of Terminating Relation— The rela- 
tion may be terminated in the following manner: 

(1) The time for which the contract was to run may 
expire. 

(2) The bailee may voluntarily surrender the bailed 
chattel to the bailor. 

(3) The bailee may depart from the terms of the bail- 
ment contract, thereby giving the bailor the right to term- 
inate the relation and to sue for breach of contract. 

(4) The bailed chattel may be lost or destroyed, but 
if said loss or destruction is caused by the act of either 
party, such party is liable for damages. 


e 
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C. Locatio Operis 


§ 259. Definition and Discussion.— The third class of 
mutual benefit bailments is called the locatio operis; i. e., 
hired services about a chattel. These hired services about 
a chattel may exist either, first, when the bailee takes care 
of the chattel for a compensation; i. e., exercises custody 
over it, for example, as a warehouseman,® wharfinger,* or a 
liveryman; second, when a bailee for a compensation repairs 
a chattel, as a watchmaker repairs a watch; or third, when 
a bailee, for a compensation, is to carry or transport a chat- 
tel, as an expressman carries goods. 


EXAMPLES: 


1. Allen stored his automobile in Baker’s garage, it being agreed 
that Baker was to take care of the automobile for the sum of $20 
per month. This was a bailment for the hired custody of a chattel 
for a compensation. 

2. Allen sent his piano to Baker’s shop to have Baker make some 
repairs on it. ‘This was bailment for the hired repair of a chattel. 

3. Allen employed Baker, an expressman, to haul a stove from 
Fourth St. and Washington Ave. to Taylor and Page Aves. in the 
city of St. Louis. This was a bailment for the hired transportation 
of a chattel. 


§ 260. Rights and Obligations of the Bailor.— The 
bailor, in this class of bailments, must compensate the bailee 
for his services. [The compensation to be paid is either 
fixed in the contract of bailment, or is a reasonable charge 
for services of a similar character made by others engaged 
in the same kind of a business. ‘The bailor must also warn 
the bailee of any defects in the chattel known to him (the 
bailor), if such defects would make the chattel dangerous 
to the bailee. The bailor has the right to demand and com- 
pel the return of the chattel if the bailee departs from the 


(3) A warehouseman is a person who receives goods and merchandise 
to be stored in his warehouse for a compensation. 

(4) A wharfinger is one who owns or keeps a wharf for the purpose of 
receiving goods and taking care of them, or receiving and shipping goods 
to and from the wharf, for a compensation. 
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bailment contract and deals with the chattel otherwise than 
as agreed. 

§ 261. Rights and Duties of the Bailee— Upon the 

performance of his duties, the bailee has the right to demand 
his compensation, and if the bailor fails to pay this com- 
pensation, the bailee may retain the chattel until the bailor 
does pay. The constitutions of many states give the bailee 
the right to sell the chattel after a reasonable time has ex- 
pired, if the bailor fails to pay. 
_ The bailee has the duty of exercising ordinary diligence 
in the care, keeping or transportation of the bailed article, 
and if he fails to exercise such diligence, he is liable to the 
bailor for any loss that ensues. 


Termination of the Relation 
By Act of the Parties, or by Operation of Law 


§ 262. Manner of Terminating Relation This class 
of bailments may be terminated in the following manner: 

1. The parties may fully perform their contracts. 

2. The bailee may refuse to carry out his contract and 
may return the chattel to the bailor, thereby giving the bailor 
a right of action for damages for breach of contract. 

3. The bailee may depart from the terms of the contract, 
in which case the bailor may, at his option, terminate the 
contract and compel the return of the chattel, or he may 
sue the bailee for conversion. 

4. The bailee may destroy the chattel, thereby becom- 
ing liable for its value. . 

5. The chattel may be destroyed without the fault of 
either party, in which instance the bailment relation is ter- 
minated by operation of law and the bailee is entitled to 
compensation for the work performed. 


Inn Keepers and Common Carriers 


§ 263. In General Aside from the class of Jocatio 
operis bailments last discussed, there are two other classes 
which, because of historic reasons, have been termed extra- 


> 
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ordinary or exceptional Locatio Operis bailments. In the 
extraordinary or exceptional locatio operis bailments, the 
rule requiring the bailee to use only ordinary care does not 
apply. The special rules of care applicable to these classes 
of bailments, which embrace, first, inn keepers, so far as their 
responsibility is concerned for the personal property of 
their guests, and second, common carriers, so far as their 
responsibility for the merchandise transported by them, will 
now be discussed. 


4 


Inn Keepers 


§ 264. Introductory. The relation of inn keepers 
toward the persons of their guests is not strictly a bailment 
relation, inasmuch as bailments deal only with chattels. 
The relation of inn keepers toward the persons of their 
guests has, however, many points of similarity with the bail- 
ment relation. Inasmuch as we are to consider the relation 
of inn keepers toward the chattels of their guests, it is more 
convenient to treat at the same time the relation of inn 
keepers toward the persons of their guests than to reserve 
the latter topic for special consideration. 

§ 265. Definitions.— An inn keeper, or hotel keeper, is 
a person who represents himself as being prepared to give 
lodging or other entertainment to the full capacity of his 
house to all respectable transients (temporary sojourners 
or travelers) who may choose to apply to his place of busi- 
ness ready and willing to pay his regular price for their ac- 
commodations. It has been held that sleeping car com- 
panies and steamship companies are not to be classified as 
inns or hotels. The rule is also well established that board- 
ing houses, lodging houses, and restaurants are not to come 
under the rules for inns or hotels. In the case of Pinkerton 
v. Woodward ® it was held that the distinction between a 
hotel keeper and a lodging house keeper is that the latter 
is at liberty to choose his guests, while the former must re- 
serve and furnish accommodations, so far as the size of his 
establishment permits, to all such respectable transients as 


(c) 33 California, 557. 
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may choose to apply to his establishment, provided they are 
prepared to pay for what they get. 

Having considered who an inn keeper is, we must now 
determine who a transient is and when he becomes a guest. 
A transient is a person who is a traveler, a wayfarer, or a 
temporary sojourner. ‘‘ He may be a resident of the same 
town with the inn keeper, if he comes as a traveler, and not 
as a neighbor or friend.” The only essential is that he be 
a person whose stay is more or less temporary or uncertain.‘ 

“A guest is a transient who resorts to an inn, as such, 
and is accepted by the inn keeper.” ® By indicating that a 
transient must be accepted by the inn keeper before he be- 
comes a guest is simply meant that something must be done 
by the inn keeper, or his agent, to indicate that he is willing 
to give the party accommodations. 


EXAMPLE: 


Allen lived a mile from Baker’s hotel, which was located on the 
outskirts of Chicago. One night Allen went to Baker’s hotel, en- 
gaged a room, paid for it and stayed all night at the hotel. When 
Allen awakened, he discovered that his suit-case, containing his wear- 
ing apparel, had been stolen from his room during the night. Allen 
demanded that Baker replace the stolen articles or pay for them. 
Baker refused, whereupon Allen brought suit. He could recover, 
inasmuch as he was a temporary sojourner at the hotel who had paid 
the price demanded. Cf. Walling v. Potter, 355 Conn. 183. 


Duties of an Inn Keeper 


§ 266. Duty to Receive.— It is the duty of an inn 
keeper to receive at his inn all persons who may see fit to 
apply, provided they are orderly and are not afflicted with 
a contagious disease, and provided further they are able 
and ready to pay the regular price for their accommoda- 
tions. It is also the inn keeper’s duty to receive a reason- 
able amount of personal property which the guest brings with 
him. The personal property brought by the guest for his 


(d) Goddard on Outlines of Bailments, § 171. 
(e) Goddard on Outlines of Bailments, § 170. 
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use while on the journey, or for his use after the termination 
of the journey, is called baggage. 

§ 267. Liable for Loss of Baggage.—— The decisions 
covering the liability of inn keepers for the loss of their 
guest’s baggage are by no means harmonious. ‘The weight 
of authority seems to be that the inn keeper is an insurer of 
his guest’s goods, and that he is liable for the loss or de- 
struction of such goods, except if such loss or destruction 
is caused by the act of God, (for example, a cyclone or a 
flood), the, public enemy, or the negligence of the guest him- 
self. In some States it is held that the inn keeper is also 
excused from liability if he can prove that the loss or de- 
struction of the goods was due to an inevitable accident, 
(i. e., an unforeseen occurrence over which he himself had 
absolutely no control, such as a fire), or an irresistible force. 
In many States statutes have been passed providing that if 
the inn keeper will provide a safe in which to keep the valu- 
ables of his guests, he will then be relieved of all liability 
for loss of such valuables as might have been deposited in 
the safe, but were not so deposited? 

§ 268. The Lien of Inn Keepers.— Inasmuch as inn 
keepers are obliged to furnish entertainment to all who may 
apply, and inasmuch further as they are liable for the loss 
of the goods of their guests, they have been given an ex- 
ceptional right which some bailees do not have; viz., a lien 
for their charges on the baggage of their guests. There 
are statutes in every State regulating the rights of the inn 
keeper in regard to the sale of their guests’ baggage in case 
of non-payment of charges. 


Duties of the Guests 


§ 269. Duty to be Orderly and Duty to Pay for Ac- 
commodations.— It is the duty of the guest of an inn to be 
orderly; 1. e., not to engage in loud and vulgar quarrels which 
would tend to disturb the other guests. It is also the duty 
of the guest to pay the price agreed upon, or if no price was 


(f) Goddard on Outlines of Bailments, § 185. 
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fixed, then to pay the customary price for the entertainment 
received. 


Termination of the Relation 


§ 270. By the Inn Keeper and by the Guest.— The inn 
keeper must keep the guest so long as he acts in an orderly 
manner, pays his bills and does not contract any contagious 
disease. A guest has a legal right to leave an inn at any 
time he sees fit. If, however, he has contracted to stay a 
definite length of time and he fails to do so, he is then liable 
for breach of contract. And if a guest receives accommo- 
dations at an inn and then attempts to leave without paying 
for such accommodations, although his person cannot be at- 
tached, yet his baggage may be seized and held by the inn 
keeper under what is known as the inn keeper’s lien. In 
some States statutes have been enacted, making it a criminal 
offense for a person to obtain accommodations at an inn and 
then later refuse to pay for what he has received. 


Common Carriers of Goods 


§ 271. Definitions.— A private carrier of goods is one 
who undertakes to transport chattels of such persons as he 
sees fit to serve either gratuitously or for a compensation. 
A common carrier of goods is one who undertakes to trans- 
port chattels from place to place for any and all persons 
who may choose to employ and remunerate him. 

§ 272. Rights and Liabilities of Common Carriers. 
— From the definition of a common carrier it will be seen 
that he has at least two distinguishing characteristics: 

(1) He represents to the public, either expressly or im- 
pliedly, that he is ready to carry for all persons indifferently 
and at any time while he is a common carrier. 

(2) In his capacity as common carrier, he is to receive 
a compensation for his services. 

The law further provides in regard to common carriers as 
follows: 

' (1) He must determine and let the public know what 
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kind of goods he will carry and he must then carry goods 
of that character for any and all persons. 

(2) He must fix a route by which he will travel and he 
must then transport goods over that particular route. 


EXAMPLES: 


1. The Allen Company built a railroad from Chicago to St. Louis 
under franchise as a common carrier. Baker requested the Allen 
Railroad to carry a shipment of coal from St. Louis to Chicago. The 
manager of the railroad refused to carry the shipment in the cars of 
the Company, and gave as his reason the fact that he himself owned 
a coal mine along the route and that it would hurt his private business 
to carry the coal of his competitor. "The Allen Company would be 
liable for damages for the refusal of its manager, inasmuch as it is 
the duty of a common carrier to transport goods for any and all per- 
sons who may see fit to apply to it regardless of the personal inter- 
ests of the representatives of the company. 

2. The Allen Company refused to accept from Baker a ship- 
ment of dynamite on the grounds that it would endanger life to trans- 
port such an article. Baker would have no right of action against 
the company for its refusal to carry goods the transportation of which 
might endanger the lives of the employees of the company. 

3. The Allen Company was a common carrier which held itself 
out to the public to carry only poultry and eggs. Baker demanded 
that the Allen Company should transport for him a shipment of 
furniture. Upon the refusal of the company to do so, Baker brought 
suit for damages. He could not recover, inasmuch as a common car- 
rier is obliged to transport only such goods as it holds itself out to 
the public to be prepared to carry. 

4. Baker requested the Allen Company, a common carrier, to 
transport fifty carloads of lumber for him. The Allen Company 
refused to accept the goods for carriage until Baker paid the cost of 
transportation. Baker brought suit against the Allen Company for 
damages for refusal to carry the lumber. He could not recover, in- 
asmuch as the Allen Company has the legal right to demand that its 
compensation be paid in advance. 


§ 273. Carrier’s Liability for Loss or Damages.— In 
the early common law a common carrier was held liable for 
the loss of, or damage to any goods entrusted to his care, 
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except if such loss or damage was due to the act of God 
or of the public enemy. Gradually these exceptions were 
extended so that the common carrier was also relieved if 
the loss or damage was due to the act of public authority, or 
to the act of the shipper himself, or to the inherent nature 
of the goods. With these five exceptions, the common car- 
rier has been repeatedly held to be an insurer of the goods 
and thus absolutely liable for any loss or damage. There 
is a twofold reason for this strict liability of the common 
carrier: 

First, a common carrier has control of the goods, and 
he ought, therefore, to be responsible for their loss if such 
loss occurs while he has possession of the goods. 

Second, if no such rule existed, the common carrier might 
collude with third persons to deprive the shipper of his 
goods, and the latter party would usually be unable to prove 
who was the guilty party. Common carriers of today evade 
this common law rule to some extent by making special con- 
tracts with the shippers, exonerating themselves (the car- 
riers) from liability for loss except for the negligence of the 
carrier and its agents. In some states, however, statutes 
have been passed which deny to common carriers the right 
of restricting their common law liabilities. This subject is 
now very largely regulated by acts of Congress and the 
Interstate Commerce Commission so far as roads engaged 
in interstate commerce are concerned. 


EXAMPLES: 


1. One of the cars of the Allen Company was struck by lightning 
and Baker’s goods were damaged as a result. The Allen Company 
would not be liable for such loss, inasmuch as it was caused by an act 
of God. Some other examples of acts of God are earthquakes, cy- 
clones, and rain and snow storms. 

2. A car of the Allen Company was captured, by robbers, and 
after much of the goods were stolen, the remainder was burned. 
Unless the Allen Company had relieved itself from liability by spe- 
cial contract with Baker, it would be responsible for all loss and 
damage of goods in the car. Fire caused by man is not an act of 


God. 
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3. The United States was at war with Canada. A band of 
Canadians, who had invaded the United States, held up the crew 
of the freight train of the Allen Railroad and took all the goods out 
of ten cars. The Allen Company would not be held liable for 
this loss, for the Canadians were public enemies, inasmuch as Canada 
was at war with the United States. If the men who had held up 
this car were merely a band of rioters in the United States, the Allen 
Company would have been liable, unless relieved of liability by spe-_ 
cial contract. 

4. Baker shipped live stock over the Allen Company’s railroad. 
In order to be sure that his cattle vould be properly taken care of, 
Baker sent Carter along with the shipment of cattle. Carter got 
drunk, unmercifully beat the cattle, and badly injured them. ‘The 
Allen Company would not be liable for the damage, inasmuch as a 
common carrier is never liable for loss caused by the act of the ship- 
per himself, and the act of the servant, Carter, is considered to be 
the act of the shipper, Baker. 

5. Baker shipped ten carloads of peaches to Florida via the Allen 
Company. ‘The peaches spoiled en route without the fault of the Al- 
len Company. The Allen Company would not be liable, inasmuch as 
the loss was due to the inherent nature of the peaches and not to the act 
of the railroad. 

6. Baker, in Chicago, consigned goods to Carter, of St. Louis, 
over the Allen Company’s Railroad. The bill of lading for the goods 
was sent through the mail by Baker to Carter. When the goods 
reached St. Louis, one Donald went to the Allen Railroad and de- 
manded the goods, representing that he was Carter. The Allen 
Company delivered the goods to Donald, honestly believing that he 
was Carter. A few days later Carter presented his bill of lading 
for the goods and demanded them. ‘The railroad company could not, 
of course, deliver the goods, inasmuch as they had already delivered 
them to Donald, believing, however, that he was Carter. Carter 
brought suit against the railroad company for the value of the goods. 
He could recover, inasmuch as the common carrier is bound to 
deliver the goods to the right party. In this case the Allen Company 
should have demanded of Donald (who represented himself to be 
Carter) that he produce the bill of lading, and if he could not have 
done so, they should either not have delivered the goods to him un- 
til they communicated with Baker, or they should have demanded that 
he post a bond to protect them in case that he was not the right 
party. Forbes v- Boston R. R., 133 Mass. 154. 
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7. Allen Railroad Co. made a special contract with Baker that 
the company was not to be liable in case the goods shipped were 
lost, no matter through what cause the loss occurred. The goods 
were lost and Baker accordingly brought suit. As has been indicated 
in the body of the text, in some states the carrier is permitted to ex- 
empt himself from liability by special contract. Yet even in these 
states where the carrier may lawfully make such contracts, he is not 
allowed to escape completely all responsibility from any and every 
loss. If, for example, the general agent of the carrier were willfully 
or negligently to destroy the goods, there is no question but that the 
carrier would be obliged to reimburse the shipper for his loss. It 
would be against the public policy of the land to permit such a con- 
tract of exemption to hold good. In cases, therefore, where contracts 
for complete exemption from all causes are made, the courts usually 
hold such contracts against public policy and, therefore, void, and 
hence Baker could recover. 


The liability of a common carrier begins when the goods 
to be transported have been delivered to him, or to his 
lawful authorized agent and have been accepted for imme- 
diate transportation. The liability ends when the goods are 
delivered in accordance with the terms of the contract of 
shipment, or when the shipper regains possession of the 
goods. 

Carriers of Passengers 


§ 274. Introductory.— Inasmuch as the bailment rela- 
tion deals only with goods, a carrier of passengers cannot 
be said to be a bailee, yet in this relation there are many 
points of resemblance to the bailment relation, and in the 
relation .of common carriers of passengers toward the bag- 
gage of their passengers, we have strictly a bailment. For 
the sake of clearness and economy of space, it is advisable 
to consider under one heading the relation of common car- 
riers of passengers toward their passengers, and the duties 
of common carriers of passengers toward +the baggage of 
their passengers. 

§ 275. Definitions A common carrier of passengers 
is one who represents himself as being prepared to trans- 
port from place to place, for a remuneration, any and all 
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persons who may apply for passage. A passenger is one 
who applies to a common carrier for passage and is accepted 
by him as such. Baggage may be said to include such arti- 
cles of necessity, convenience, and comfort as in accordance 
with his station in life a passenger may require both for 
use on his journey and for immediate use at the completion 
of -his journey. From this it will be seen that what is bag- 
gage must depend very largely on the station of life of the 
passenger and on the conditions of his journey. Some arti- 
cles, however, such as salesmen’s samples and merchandise 
for sale, have been held not to be baggage. In many Jjuris- 
dictions this subject is regulated by statute. 


Duties of Carriers 


§ 276. Liability for Injury to Passengers.— Although 
a common carrier of passengers is held not to be an insurer 
of the lives of his passengers, yet he is held to use the highest 
degree of skill and care to protect his passengers and he is 
held liable for injury due to the slightest negligence. In 
some States a common carrier may limit his liability by 
special contract, but such contracts are viewed by the courts 
with disfavor. 

§ 277. Liability for Baggage.— Passengers have the 
legal right to carry a reasonable amount of baggage with 
them and common carriers are bound to provide for the 
care of the baggage of their passengers. Common carriers 
of passengers are responsible for the safe carriage of the 
baggage of their passengers and to the same extent as com- 
mon carriers of goods, are responsible for the goods trans- 
ported. If, however, a passenger retains possession of his 
baggage and fails to deliver it into the custody of the com- 
mon carrier, then the responsibility of the common carrier 
does not exist. 


Duties of Passengers 


§ 278. Must be Orderly and Must Pay.— It is the duty 
of passengers to be orderly; i. e., not to engage in quarrels 
which tend to disturb the other passengers, nor to use pro- 
fane language, and it is also their duty to pay the price of 
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the journey on demand by the lawful representative of the 
company. 


QUESTIONS 
Bailments 


I. Define the term “‘ Bailment.’’ From what language 
is the word derived? 

II. Classify bailments with reference to the purpose for 
which the contract is created. Can you suggest 
any other classification of the subject? 

III. Give an original illustration of each of the several 
kinds of bailments. 

IV. In your judgment is there really any consideration 
to support a deposit or a mandate? 

V. What have you to say with reference to the degrees 
of negligence of which a bailee may be guilty? 
Do you think a classification of the various kinds 
of care that is required of a bailee is a sound one? 
If not, why not? 

VI. Is the bailment relation a contractual one? If so, 
then how can the relation be terminated? If 
there is a difference in this respect between the sev- 
eral kinds of bailments state that fact. 

VII. Allen pledged his watch with Baker, who loaned Al- 
len fifty dollars thereon. Under the terms of their 
agreement Allen was to repay the loan of fifty 
dollars at the end of two months, at a certain 
place designated, and Baker was to return the 
watch to Allen. At the appointed time Allen 
tendered the money due to Baker, but Baker re- 
fused to return the watch. Has Allen any rem- 
edy or remedies against Baker, and if so, what 
are they? 

VIII. Allen sent his automobile to the Baker Repair Shop, 
for repairs. Through negligence Baker destroyed 
Allen’s machine. Has Allen any right of action 
against Baker for his damage? Why? 

IX. Allen delivered his automobile to the Baker Repair 
Shop for repairs. Baker made the necessary re- 
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pairs, and then sold the machine to Carter with- 
out any authority whatever from Allen. What 
rights, if any, does Allen have against Baker? 

Define the terms “inn keeper,” ‘‘ common carrier.” 
Do you think there ought to be any difference be- 
tween the liability of such bailees and that of or- 
dinary bailees? If so, why? . 

Allen, a drunkard, came to Baker’s inn and applied 
for lodging. Baker knew that Allen was a man 
of bad repute, and, therefore, refused to receive 
him as a guest. Has Baker a right of action 
against Allen for this refusal? State your rea- 
sons. 

The Allen Company were common carriers. They 
were transporting Baker’s baggage when a hurri- 
cane swept over the country and completely 
wrecked the car in which Allen’s baggage was lo- 
cated and ruined the baggage. Is the Allen Com- 
pany liable for this loss? If so, why? 

What is baggage? If a passenger delivers articles 
to a carrier, which articles are represented to be 
baggage but it afterwards develops that they are 
not such but are freight, has the carrier a right 
of action against the passenger for the cost of 
transporting such articles? 
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§ 279. The Evolution of the Mode of Transacting 
Business.—In the early days of our country’s commercial 
activity, business enterprises were largely owned and con- 
ducted by individual proprietors. As the enterprises grew 
in importance, these proprietors employed agents and serv- 
ants to aid in transacting the business. Soon it was found 
that two or more men could unite their capital, skill, and in- 
dustry, and thus carry on business on a larger scale. This 
resulted in the formation of partnerships. 

When the wealth and business of the country increased 
still more, it developed that partnerships were inadequate 
to satisfy commercial needs, for it was often necessary to 
have more capital invested in a particular enterprise than 
could be supplied by a limited number of individuals, and it 
was also found to be impractical to have too many persons 
of equal rank as proprietors. ‘This gave rise to joint-stock 
companies. 

In order, however, to evade certain legal liability, which 
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attached in the case of joint-stock companies, and at the same 
time to gain the advantage of combining the wealth of a 
number of individuals in a particular enterprise, having one 
man or a small group of men at the head of it, corporations 
were formed. 

§ 280. Differentiation Between Partnerships and Joint- 
Stock Companies.—Before we proceed to a discussion of 
partnerships and joint-stock companies, it is necessary that 
we define these terms and that we make clear some of the es- 
sential differences between them. 

A partnership is a relation founded upon a contract be- 
tween two or more competent persons to place their money, 
effects, labor, and skill, or some or all of them in lawful com- 
merce or business, and to divide the profits and bear the 
losses in certain proportions.* “ A contract of partnership 
is one by which two or more persons agree to carry on a 
business for their own benefit, each contributing property or 
services and having a common interest in the profits. It is, 
in effect, a contract of mutual agency, each partner acting 
as a principal in his own behalf and as an agent for his 
co-partner.”’ » 

A joint-stock company has been defined as ‘‘ an unincor- 
porated association of individuals for business purposes, re- 
sembling a partnership in many respects, but possessing a 
common fund or capital stock, divided into shares, which 
are apportioned among the members according to their re- 
spective contributions, and which are assignable by the owner 
without the consent of the other members.” ° 

A joint-stock company is like a partnership in two es- 
sential respects: 

(1) Each stockholder is personally liable for all the 
debts of the company. If a stockholder disposes of his 
shares, his liability for debts up to the time of the transfer 
of the stock remains, but all future liability attaches to the 
purchaser of the stock. 

(1) See § 283 (3). 

(a) Cf. IIT Kent’s Commentaries, * 23. 


(b) Judge Gray in Karrick y. Hannaman, 168 U. S. 334. 
(c) Black’s Law Dictionary: Joint Stock Company. 
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(2) Each and every member of a joint-stock company 
must join with the other stockholders when suit is brought 
in the interest of the company and must be made a party 
‘defendant when it is sought to hold the company liable.? 

A joint-stock company differs from a partnership in two 
chief respects: 

(1) The stockholders do not all participate in the man- 
agement of the firm or company, but they elect officers to 
manage the business. 

(2) The firm or company is not dissolved by the death 
or bankruptcy of a shareholder. Moreover, a shareholder 
may transfer his interest in the business without thereby 
effecting a dissolution of the firm. 

§ 281. Corporation Defined— The word “ corpora- 
tion’ comes from the Latin corpus, meaning ‘“‘ body.” A 
corporation has been defined, in substance, as a collection of 
individuals united into one body, under a special name, and 
with power to act in many respects as an individual. Again, 
a corporation may be defined as an artificial person or being 
created by law for specific purposes, the limit of whose ex- 
istence, powers, and liabilities is fixed by the act of incor- 
poration usually called the “ charter.” * 

§ 282. Classification of Corporations.— Corporations 
may be classified as public or private. A public corporation 
is one having for its object the administration of some 
branch of the powers of government delegated to it for that 
purpose, such as municipal corporations and county corpora- 
tions. All other corporations are private. Private cor- 
porations may be further classified, but for our purpose it 
will be only necessary to say that the corporations which 
we know in the business world today are private, civil cor- 
porations. 

§ 283. Corporations and Partnerships Differentiated. 
— Mr. Morawetz in his work on Corporations °® has very 
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(2) This rule is sometimes changed by statute. 
(d) Cf. Black’s Law Dictionary: Corporations. 
(e) Morawetz on Corporations, Vol. I. § 7. 
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clearly pointed out some of the vital differences between a 
private corporation and a partnership. We shall now give 
these distinctions with such changes and additions as are 
necessary for a work of this character: 

(1) While both a private corporation and a partner- 
ship are formed by mutual agreement of those who compose 
them, the partnership relation may be established by any 
persons, at any time, and is dependent only on the law of 
contract and agency, but a corporation cannot lawfully be 
formed without the authority of the state. It is regarded 
as against public policy for individuals to act as a corpora- 
tion without legal authority. The privilege of corporate 
existence can be enjoyed only by permission from the legis- 
lative body. 

(2) At law, the members of a partnership are always 
treated as individuals; the partnership, as such, is usually 
not recognized. A corporation, on the other hand, is con- 
sidered as one person and its constituent members are dis- 
regarded. The view that a private corporation is a distinct 
legal entity is carried to such an extent that one who holds 
stock in a corporation may sue the corporation. 

(3) Ina partnership each member of the firm is liable 
for all of the partnership debts to the full extent of his pos- 
sessions. Ina corporation, however, unless there be special 
statutes attaching additional liability, a stockholder has no 
legal liability to pay the debts of the corporation, but he 
must pay into the treasury of the corporation the par value 
of the stock for which he subscribed. 

Caaiin a partnership the delectus personalis; i. e., the 
choice of person, is the important consideration. A partner- 
ship is a relation of special confidence and personal trust, 
and for that reason a stranger cannot become a member of 
the firm without the consent of all the partners. In a cor- 
poration, however, there is little or no delectus personalis. 
The stock of the corporation is divided into a number of 
shares and these shares are then sold. The shareholders 
then get together and, by a majority vote, elect their officers 
to manage the business of the corporation. A shareholde. 
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may sell his stock whenever he so desires, and the person 
buying the stock has a right to have his name enrolled on 
the books of the corporation as a stockholder, and he there- 
upon becomes entitled to all the rights of the stockholders. 

(5) Ina partnership, each and every partner is a gen- 
eral agent for the firm and his acts, within the scope of the 
business, absolutely bind his partners. In a corporation, 
however, quite the reverse is true. A shareholder, as such, 
has no right whatever to bind the corporation by his acts. 
Only the regularly elected directors and officers of the cor- 
poration, acting within the limits of the charter, have any 
power to bind the corporation by their acts. 

§ 284. Formation of Partnerships; Who May be a 
Partner.— Any person competent to make an enforceable 
contract may become a member of a partnership. An in- 
fant, although not capable of making an enforceable con- 
tract, may become a member of a partnership, but he may 
withdraw from the partnership at any time that he sees fit 
without incurring any legal liability therefor. If, however, 
the infant has invested any money or property in the partner- 
ship, he cannot withdraw such money or property, provided 
such withdrawal will injure creditors of the partnership. 

A partnership is formed by the agreement of two or more 
competent persons, who join their skill, labor, or property, 
in a common enterprise and with a view of sharing the 
profits and losses. There are two essentials to constitute 
a partnership: 

(1) The parties-must agree to unite their property, skill, 
or labor, or any or all of them in a common enterprise. 

(2) The parties must agree to apportion the profits in 
one way or another. 

A third condition is also usually provided, viz., that the 
parties must agree to apportion the losses, and although this 
is additional evidence of the formation of a partnership, yet 
it is not an absolutely necessary factor to test if a partner- 
ship has been formed. 

Much litigation has arisen over the question whether a 
party is a partner if he has loaned money to a partnership 
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enterprise and has agreed to accept repayment out of the 
profits of the business. Some of the courts have held that 
he is a partner; some have held that he is a postponed credi- 
tor, and not a partner at all; still other courts have held 
that he is merely a creditor on the same footing of other 
creditors. 

§ 285. Classification of Partners.— There are several 
kinds of partners, such as general, ostensible, dormant and 
limited. A general partner is one who has voluntarily be- 
come a member of a partnership and is known to the world 
as such. A general partner is liable to creditors for any 
and all debts of the partnership. 

An ostensible partner is a person who has held himself 
out to the world as being a partner, or who has permitted 
others with his knowledge to represent him as being a 
partner, while in fact he is not a partner. Such a person 
becomes liable to third persons who have extended credit 
to the firm, relying upon the connection of the ostensible 
partner’s name with the firm. 

A dormant partner is a person who is really a partner, 
but who is not generally or publicly known to be a member 
of the firm. Such a person, if discovered, may be held 
liable for any and all debts of the firm in the same manner 
and to the same extent as a general partner; he also has 
the same rights as a general partner. 

A limited partner is a partner who has only a limited 
liability for the debts of the firm because of statutory regu- 
lations of the State wherein the partnership is formed. 

§ 286. Rights and Duties of Partners as Co-Proprie- 
tors.— In a partnership each partner has a right to see 
that the partnership business is conducted in accordance 
with the terms of the contract of partnership. Each part- 
ner must exercise the highest good faith towards all the 
other partners. This means that he must make no secret 
profit and must do nothing that will place his own interest 
in conflict with that of the partnership. 

Unless otherwise agreed by contract, each partner must 
devote his entire time and attention to the partnership 
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business and must not take any other compensation than 
his regular share of the profits. In case, however, one of 
the partners wilfully neglects the partnership business and 
thereby throws all the burden of the business on the re- 
maining partners, additional compensation is sometimes al- 
lowed by the courts to the partner who bore the extra burden 
of work. 

§ 287. Partners as General Agents.— It has been pre- 
viously indicated that a member of a partnership is a gen- 
eral agent for the firm and that, as such, he has extraor- 
dinary power. Let us now consider in detail some of the 
things which a partner may and may not do as a result of 
his general agency: 

(1) He may employ and discharge agents and servants. 

(2) He may buy such merchandise for the firm as, in 
his judgment, is needed. If, however, a partner orders 
merchandise on the credit of the firm which is ostensibly 
for the firm but is actually for his private use, the vendor 
cannot hold the firm liable for the property, unless it was 
property of such a character as was ordinarily used in the 
partnership business, or as would ordinarily be used in a 
business of like character. The reason on which this rule 
is based is that a general agent may bind his principal (in 
this case, all the partners of the partnership) only by such 
acts as are within the apparent scope of his authority. 

(3) He may sell or mortgage any of the chattels of 
the firm. 

(4) He may receive payment of all obligations due 
the firm and may receipt therefor. 

(5) He may make, endorse, or receive negotiable 
papers in the name of the firm, if it is a trading partner- 
ship; i. e., one engaged in exchanging, or buying and selling 
commodities, but not for a non-trading partnership, i. e., 
one not engaged in trade, such as a firm of physicians or 
of lawyers. 

(6) He may borrow money on the credit of the firm, 
if a trading firm, and if he was apparently doing so for 
the purposes of the firm, but if the party from whom he 18 
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borrowing knows that it is not for such purposes, such 
party cannot hold the firm liable for the debt. 

(7) He may not assign the entire property of the firm, 
unless the other partners consent to such an assignment. 

(8) He may not buy or sell any real estate without the 
consent of his partners, unless it is a partnership engaged 
in the real estate business. 

§ 288. Rights of Creditors Against Partners and Part- 
nerships.— When a creditor desires to enforce liability 
against a.partnership, he should bring the action against 
all the members of the firm, but if he obtains a judgment, 
he may then proceed to satisfy his judgment out of the 
individual property of any one partner. If, however, one 
partner is made to pay an entire debt of the firm, he may 
compel the other partners to bear their proportionate part 
of the debt. 

If a party who is a partner wishes to leave the partner- 
ship, and with the consent of the other partners, sells out 
his interest in the firm, then such retiring partner ceases 
to be liable for all future debts of the partnership, but 
he remains liable for all past indebtedness. 

It often happens that a party, who is a member of a 
partnership, has two sets of creditors; to one set he owes 
money as an individual, and to the other set he is indebted 
as a member of the partnership. A very interesting prob- 
lem then arises as to which of these classes of creditors 
shall have precedence in case the debtor cannot meet his 
obligations in full. The weight of authority now seems to 
be as follows: 

(1) Creditors of the firm have a right to demand that 
property of the firm be first applied to the payment of part- 
nership debts. If there is a surplus after satisfying part- 
nership creditors, then the partner’s share in the surplus 
shall be subject to levy to pay his private obligations. 

(2) On the other hand, it is usually held that individual 
creditors have a right to have the private property of the 
partner applied first to the payment of individual debts. 
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If there is a surplus, however, this surplus shall be applied 
to the payment of partnership debts. 

§ 289. Formation of Corporations; Who May be a 
Stockholder.— It has been seen that a partnership may be 
formed by a voluntary contract between a number of per- 
sons, and that a corporation requires one additional ele- 
ment, viz., the consent of the State, or as it is sometimes 
otherwise stated, the sanction of the law. Almost all of 
the States of the Union have general laws by which indi- 
viduals may organize corporations by complying with cer- 
tain formalities. By the common law, however, it was 
necessary to get a special grant from the State in order to 
form acorporation. Such a grant was called its ‘‘ charter,” 
and although the special grants of the common law no 
longer prevail, the articles of agreement plus the certificate 
of incorporation are called the “ charter” of the corpora- 
tion. The persons who hold stock in the corporation are 
called the stockholders, or the shareholders. 

Just before the charter of the corporation is applied for, 
the stockholders elect a Board of Directors, who ordinarily 
are to govern and direct the affairs of the corporation for 
one year after the charter of the corporation is received. 
The Directors in turn elect the officers of the corporation, 
such as the President, Vice-President, Secretary, and Treas- 
urer. The petition or so-called articles of agreement which 
persons who wish to incorporate send to the Secretary of 
State should contain the following facts: first, the proposed 
name of the corporation; second, the full name and address 
of the incorporators; third, the purpose for which the cor- 
poration had been formed; fourth, the place where the gen- 
eral office of the corporation is to be located and where busi- 
ness is to be carried on; fifth, the total amount of capital 
stock, and the amount already subscribed for; and sixth, the 
names of the first Board of Directors. 

Any person may become a stockholder in a corporation 
except one who has been declared by a court having jurisdic- 
tion as being incompetent and for whom a guardian has 
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been appointed. If an infant, however, makes a promise 
to take and pay for stock in a corporation, he may avoid his 
promise. So, too, if an infant purchases stock from an 
adult, the infant may later rescind the contract and recover 
his money. It has been held, however, that if an infant 
takes stock in a corporation and pays for it, and later on 
wishes to withdraw from the corporation, then although he 
may withdraw in person, yet he may not withdraw the 
money or property invested, if such withdrawal would in- 
jure the existing creditors of the corporation. 

§ 290. Officers and Agents of Corporations.— It has 
been previously indicated that officers of a corporation are 
elected by the directors of the corporation. The method 
of procedure to be followed in the election of officers is 
provided for in the By-Laws of the corporation. The gen- 
eral duties of the various officers are also provided for in 
the By-Laws. 

The principal officers of a corporation are the President, 
Vice-President, Secretary and Treasurer. In corporations 
of any size the elective officers in turn appoint agents to 
assist in carrying on the work of the corporation. ‘The only 
persons who have authority to act for the corporation are 
the regular officers and such persons as are appointed by 
the regular officers in accordance with the power vested 
in such officers in the By-Laws of the corporation. The 
stockholders of a corporation, as such unlike the members 
of a partnership, have no authority whatever to act as agents 
for the corporation. 

§ 291. Powers of Corporations.— A corporation owes 
its existence and derives its power from the act of the legis- 
lature creating it. In a partnership, if the members desire 
to engage in a new enterprise, other than was originally 
contemplated in entering the partnership, they may do so 
by mutual agreement. But, the officers of a corporation 
have no such power to enter into enterprises other than 
those originally intended. The charter is the measure of 
the corporation’s power. 

The corporation has, first, those powers expressly con- 
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ferred by the charter, second, those powers impliedly con- 
ferred, and third, those powers incidental to every cor- 
poration. The express powers are those which are 
specifically conferred in the charter. The implied powers 
are those powers which are necessarily an outgrowth of 
the express powers. For example, a corporation created 
for commercial purposes would necessarily have power to 
buy and sell merchandise, to make contracts for purposes 
of trade and to sign and receive negotiable paper in the 
course of trade. The incidental powers are those which 
every corporation possesses. ‘The incidental powers may 
be enumerated as follows: 

(1) To have a corporate name. 

(2) To havea corporate seal. 

(3) To sue and be sued in the corporate name. 

(4) To make By-Laws providing for the election of 
officers, the duties of officers, the transfer of stock, the man- 
agement of the business in general, etc. 

(5) To appoint officers, agents and servants to carry 
on the business. 

§ 292. Corporate Liabilities When we come to the 
liabilities of a corporation, we enter a very large field. In 
general, the liabilities may be divided into two classes: 
first, contractual, and second, tortious. 

A corporation is liable for all contracts made by its 
agents acting within the apparent scope of their authority. 
It is often very difficult to determine just what contracts 
are within the apparent scope of authority. As has been 
previously indicated, the charter is the measure of the cor- 
poration’s power. ‘The public is for reasons of legal policy 
conclusively presumed to know the powers of every cor- 
poration, although, of course, as a matter of fact, these 
powers are rarely if ever known by the public. Inasmuch 
as the presumption of knowledge exists, it has been re- 


(3) The articles of agreement of all corporations are on record with the 
Secretary of State and usually also with the county offices in which the cor- 
poration has its home office, and are open for inspection by any member of 
the public who has a legitimate reason to see them. 
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peatedly held that if an act of an agent is not within the 
powers expressly or impliedly conferred in the charter 
of the corporation, then such act is not within the apparent 
scope of the agent’s authority and is, therefore, not bind- 
ing on the corporation. Such acts are called ultra vires, 
meaning beyond the powers conferred. ‘There have been 
many decisions, however, which have held that if a cor- 
poration has received the benefits of an ultra vires con- 
tract, it is then liable for such benefits. The limits of this 
work prevent a detailed consiaeration of this complicated 
subject.* 

A corporation is liable for all the torts of its agents and 
servants committed in the course of their work. 

§ 293. Rights of Stockholders.— Although stockhold- 
ers, as such, have no legal authority to bind a corporation 
by their acts, yet they do have certain rights in the corpora- 
tion. Some of these rights are as follows: 

(1) To inspect the books of the corporation for legiti- 
mate purposes. 

(2) To vote at stockholders’ meetings, if the holders 
of voting stock. 

(3) To receive dividends, if same have been declared 
by the Board of Directors. 

(4) To have issued to them stock certificates, repre- 
senting the interest they hold in the corporation. 

§ 294. Liabilities of Stockholders.— Unless there are 
special statutes covering the subject, a stockholder of a cor- 
poration ts not individually liable to a creditor of the cor- 
poration. But if a stockholder has not paid in full for the 
stock for which he has subscribed, he may be compelled to 
do so. This refers to stock not paid for when issued. If 
stock is fully paid to the corporation and then is sold by a 
stockholder to some other party, the law has no concern as 
to how much or how little is paid to the vendor by the 
vendee. 

§ 295. Dissolution of Partnerships.— By dissolution of 


(f) See A. B. Frey on Ultra Vires: American Law Review, Vol. 43, p. 
81. 
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a partnership is meant the breaking of the bonds of the 
firm,— the termination of the partnership relation. This 
may occur in any one of the following ways: 

(1) The partners may mutually agree to dissolve the 
partnership. f 

(2) The time for which the partnership contract was 
made, provided any time was stipulated, may expire and 
thus eo ipso bring the business to a termination. 

_(3) |The death or bankruptcy of a partner will work a 
dissolution of the firm, unless it is otherwise agreed in the 
partnership contract. 

(4) The bankruptcy of the partnership itself will work 
a dissolution of the firm. 

(5) The sale by a partner of his interest in the firm 
will dissolve the partnership. The other partners may, 
however, immediately form a new partnership with the per- 
son who purchased the outgoing partner’s interest. 

(6) A court may decree a dissolution of a partnership 
upon the request of one or more partners on the grounds 
that a loss in business is occurring, or that the other partners 
are acting dishonestly, or are growing careless, or that they 
have become insane. 

Upon the dissolution of a partnership, the members of 
the firm should immediately notify persons from whom they 
have purchased merchandise to that effect. As an addi- 
tional precaution they should also publish a notice of the 
dissolution in a daily or weekly newspaper in the city or 
locality where the partnership business has been conducted. 

§ 296. Dissolution of Corporations.— A corporation is 
dissolved in one of three ways: 

(1) The time for which the corporation was created 
may have expired. 

(2) The members of the corporation may surrender 
their charter to the State and the State may accept such 
surrender. 

(3) A court having jurisdiction may decree a dissolu- 
tion of the corporation because of the insolvency or bank- 
ruptcy of the corporation, or because of a violation of the 
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law of the State, or because of the violation of the powers 
granted the corporation in the charter. 

Upon the dissolution of a corporation, the assets are 
used to pay the obligations of the corporation, and the bal- 
ance is then ratably divided among the stockholders of the 
corporation. 


Forms 


§ 297. Subscription to Stock Before Incorporation.— 


———$—_—___—_, ———— June 4,191e 
We, the undersigned, for the purpose of organizing a 
corporation under the laws of the State of ———————,, and 


more particularly under the laws governing manufacturing 
and business corporations, for the purpose of manufactur- 
ing paint with an authorized capital stock of one hundred 
shares of the par value of one hundred dollars per share, 
such corporation to be known as Allen & Baker Company 
(or by such other name as may be designated in the Articles 
of Association) hereby agree, each in consideration of the 
other subscriptions hereto, and each separately for himself, 
and not for any other, to pay the amount below, or upon 
copies hereof, set opposite our respective names, to Robert 
Baker, chairman, Committee on Finance, in the manner and 
upon the conditions following, to-wit: 

First.— Fifty per cent of the amount of said subscrip- 
tions shall be payable upon demand of said Robert Baker, 
Chairman, which sum may be called in such amounts as 
may required by said Committee on Finance, and used in 
its discretion for preliminary expenses incurred or to be in- 
curred in the organization of such corporation and promot- 
ing the enterprise for which it is to be formed, and the 
remaining fifty per cent thereof shall be payable upon the 
call of the said Committee on Finance of the aforesaid cor- 
poration, at the time that the Articles of Association are 
drawn up for filing, so that the Board of Directors as named 
in said Articles of Association may have one hundred per 
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cent of the subscriptions paid up and in their hands, when 
fully organized.‘ 

Second.— These subscriptions shall not become binding 
until the full amount of Ten Thousand Dollars, the full 
capitalization of the corporation, shall have been sub- 
scribed.® 
Names ———————._No. of Shares 

§ 298. Subscription to Stock After Incorporatianee 

I hereby subscribe for ten shares of the par value of one 
hundred dollars each in the Allen Company, a corporation 
organized under the laws of the State of —————— with an 
authorized capital of ten thousand dollars, the said shares 
to be issued as full-paid and non-assessable, for which I 
agree to pay five hundred dollars on the first day of Septem- 
ber, 1914, and five hundred dollars on the first day of Feb- 
ruary, I9IS. 

Certificate to be issued when the first payment is made 
and to be made out in the name of and delivered to Robert 
Baker, City (or Town) of —————,, State of : 

Dated at the City (or Town) of —————, State of 

, this first day of June, 1914." 
RICHARD BAKER. 

§ 299. General Form for Incorporating Manufacturing 
and Business Companies in Missouri.— 


Know ALL MEN BY THESE PRESENTS: 

That we, the undersigned, desirous of forming a corpora- 
tion under the laws of Missouri, and more particularly 
under the provisions of article —————,, R. S. of Missouri, 
and amendments thereto, governing manufacturing and 
business companies, have entered ‘into the following agree- 
ment: 


(4) This is a general form but the statutes of the several states must 
be consulted and a due compliance must be had therewith. In some states 
all of the capital stock must be subscribed while in others this is not neces- 
sary. 

(g) Sears on Corporations in Missouri, p. 321. 

(h) Sears on Corporations in Missouri, p. 322. 
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First: That the name of the corporation shall be 
——. (Name designating the business contemplated; 
but not the name of any corporation existing under the 
laws of this State for similar purposes. When the name 
of a person or firm is assumed it should be joined with some 
word or words designating the Dees to be carried on, 


followed by the words “‘ company ” or * corporation.” ) 
Second: That the corporation shall be located in the 
County, 


Third: ern the amount of capital stock i is 
(not less than nor more than $—————_), divided into 


shares of the par value of ————— dollars each; 
that —————- thereof has been in good faith subscribed, 
and —————— actually paid up in lawful money of the 


United States and is in the custody of the persons named 
as the first Board of Directors or managers. 

Note: If property be real estate give exact description 
by metes and bounds, location of same and actual cash value 
of each tract. If personal property, itemization must give 
location of each class of personal property and the actual 
cash value of each class. If paid in both money and prop- 
erty, state facts, giving amount of cash and amount of prop- 
erty, with description, location and value of property. 

Fourth: That the names (not less than three), places 
of residence of the shareholders, and the number of shares 
subscribed by each are: 


Name Residence No. of Shares 


Fifth: That the Board of Directors shall consist of 
shareholders, and the names of those agreed on 

for the first year are SS Se 

Sixth: That the corporation shall continue for a term 
of ————— years. 

Seventh: That the corporation is formed for the fol- 
lowing purposes: 

(Here set out purposes.) 
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IN TESTIMONY WHEREOF, we have hereunto set our 


hands this —--—— day of ——_—_, 19 
STATE OF 
CITY OF 
On this ——————_ day of —————, 19 , before me 
personally appeared ————— (names of all the stockhold- 


ers), to me known to be the persons described in and who 
executed the foregoing instrument and acknowledged that 
they executed the same as their free act and deed. 

IN Witness WHEREOF, I have hereunto set my hand and 
afixed my notarial seal the day and year last above men- 
tioned. My commission expires —————, 19 


(SEAL) 


Notary Public. 


CITY OF 


The undersigned, —————, —————-, —————_ 

, being all of the oubsctiners! Pade parties se- 

fete directors for the frst year, to the above and fore- 

going articles of agreement for the incorporation of the 

, being duly sworn upon their oaths each did say 

that the statements and matters set forth therein are true; 

that they know the property described in Article 3 of said 

articles of agreement and taken in payment of capital stock, 

and that the value placed on same is the actual cash value 
of said property. 


STATE OF ys 


Subscribed and sworn to before me this —————— day 
of ————., A. D. 19 My commission expires 


, 19 
Noteranie. 
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§ 300. By-Laws of the Allen Hotel and Realty Com- 
pany, St. Louis, Missouri. 


BY-LAWS 


1. The principal office shall be at St. Louis, Missouri. 
The corporation may also have offices at such other places 
as the Board of Directors may from time to time appoint 
or the business of the corporation may require. 

2. The corporation shall have a seal, and inscribed 
thereon shall be the name of the corporation and “‘ St. Louis, 
Missouri,” and the word “‘ SEAL,” as per impression made 
on this By-Law. 

3. All meetings of the stockholders shall be held in the 
State of Missouri, and at the office of the corporation in 
the City of St. Louis. 

4. The annual meeting of the stockholders, after the 
year 1914, shall be on the second day of January, in each 
year, unless said day is a legal holiday, and if it is a legal 
holiday, then on the day following, at nine o’clock A. M., 
when the stockholders shall elect by a plurality vote, by 
ballot, a Board of Directors, to serve for one year, or until 
their successors are elected and qualify. 

5. The holders of a majority of the stock issued and 
outstanding, present in person, or represented by proxy, 
shall be requisite and shall constitute a quorum at all meet- 
ings of the stockholders for the transaction of business ex- 
cept as otherwise provided by law, by the certificate of 
incorporation or by these By-Laws. 

6. At each meeting of the stockholders, every stock- 
holder shall be entitled to vote in person or by proxy, ap- 
pointed by an instrument in writing subscribed by such stock- 
holder or by his duly authorized attorney, and he shall 
have one vote for each share of stock registered in his name 
at the time of the closing of the transfer books for said 
meeting. 

7. Written notices of the annual meeting shall be mailed 
to each stockholder as required by the statutes of the State 
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of Missouri, unless such stockholders waive their rights 
to such notices. 

8. Special meetings of the stockholders, for any purpose 
or purposes other than those regulated by statute, may be 
called by the President, and shall be called by the President 
or Secretary at the request in writing of a majority of the 
Board of Directors, or at the request in writing by stock- 
holders owning a majority in amount of the entire capital 
stock of the corporation issued and outstanding. Such re- 
quest shall state the purpose or purposes of the proposed 
meeting. Written notices of such meeting shall be mailed, 
postage prepaid, to each stockholder at least ten days prior 
to the calling of such special meeting. 

9. The property and business of this corporation shall 
be managed by its Board of Directors, three in number. 
They shall be elected by the stockholders, at the annual 
meeting of stockholders of the corporation, and each direc- 
tor shall be elected to serve for the term of one year, and 
until his successor shall be elected and shall qualify. 

10. The directors of said corporation shall have full 
powers and authority to do any and all acts not inconsistent 
with the purposes for which said corporation was formed, 
and not contrary to the laws of the State of Missouri. 

11. Special meetings of the board may be called by the 

President on ten days’ notice to each director, either per- 
sonally or by mail or by telegram; special meetings shall 
be called by the President or Secretary in like manner and on 
like notice on the written request of a majority of the direc- 
tors. : 
12. The officers of the corporation shall be a President, 
a Vice-President, a Secretary and a Treasurer. Any two 
of the aforesaid offices may be filled by the same person, 
except that the President and Vice-President shall not be 
the same person. 

13. The Board of Directors, at their meeting imme- 
diately after each annual meeting of the stockholders shall 
elect, by ballot, a President and Vice-President from their 
own number, and the board shall also annually choose a 
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Secretary and a Treasurer who need not be members of the 
board, and a majority of the whole number of directors 
shall be necessary for the election of each of said officers. 

14. The board may appoint such other officers and 
agents as it shall deem necessary, who shall have such 
authority and perform such duties as from time to time 
shall be prescribed by the board. 

15. The salaries of all officers and agents of the cor- 
poration shall be fixed by the Board of Directors. 

16. The officers of the corpuration shall hold office for 
one year, and until their successors are chosen and qualify 
in their stead. Any officer appointed by the Board of 
Directors may be removed at any time by the affirmative 
vote of a majority of the whole Board of Directors. 

17. The President of the corporation shall be the chief 
executive officer thereof, and he shall preside at all meet- 
ings of the stockholders and directors, and he shall have 
full and complete management of the business of the cor- 
poration. He shall execute all documents requiring a seal, 
under the seal of the corporation. 

18. The Vice-President shall act only in the absence 
from the city, serious illness, or permanent disability of the 
President. 

19. The Secretary shall attend all meetings of the stock- 
holders, keep the seal of the corporation, and perform such 
other duties as are incidental or usual to the office of Secre- 
tary. 

20. The Treasurer shall have the custody of the cor- 
porate funds, and shall disburse such funds in accordance 
with the directions of the Board of Directors. 

21. Incase of the absence of any officer of the corpora- 
tion, or for any other reason that the board may deem 
sufficient, the board may delegate the powers or duties of 
such officer to any other officer, or to any director, for the 
time being, provided a majority of the entire board concur 
therein. 

22. Transfers of stock shall be made on the books of 
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the corporation only by the person named in the certificate 
or by attorney, lawfully constituted in writing, and upon 
surrender of such certificate. 

23. The Board of Directors may close the transfer 
books in their discretion for a period not exceeding thirty 
days preceding any meeting of the stockholders, annual or 
special, or the day appointed for the payment of a dividend. 

24. The corporation shall be entitled to treat the holder 
of record of any share or shares of stock as the holder in 
fact thereof and accordingly shall not be bound to recognize 
any equitable or other claim to or interest in such share on 
the part of any other person whether or not it shall have 
express or other notice thereof, save as expressly provided 
by the laws of Missouri. 

25. The directors shall determine from time to time 
whether, and, if allowed, when and under what conditions 
and regulations the accounts and books of the corporation 
(except such as may be by statute specifically open to in- 
spection) or any of them shall be open to the inspection 
of the stockholders, and the stockholders’ rights in this re- 
spect are and shall be restricted and limited accordingly. 

26. All obligations of the company shall be signed by 
the company’s name, per the name and office of the officer 
executing the same. No officer or agent of this company 
shall execute any check or contract or incur any indebted- 
ness except by resolution of the Board of Directors, duly 
passed, and except as herein expressly prescribed and pro- 
vided for. 

27. The fiscal year of the corporation for the first year 
shall terminate on the thirty-first day of December, 1914, 
and every year thereafter shall begin on the first day of 
January, and terminate on the thirty-first day of December.’ 


(i) Sears on Corporations in Missouri, p. 338. 
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§ 301. Stock Certificate.— 


Incorporated Under the Laws of the State of 
Missouri 


Number Par Value $100 Per Share Shares 
4 I 
ALLEN HOTEL AND REALTY COMPANY 

Capital Stock, $10,000.00 
Fully Paid 


Tuis Certiries Tuat Richard Baker is the owner of 
one share of the Capital Stock of 


ALLEN HOTEL AND REALTY COMPANY 


Transferable only on the Books of the Corporation in per- 
son or by Attorney on surrender of this Certificate. 

In WitNEss WHEREOF, the duly authorized officers of 
this Corporation have hereunto subscribed their names and 
caused the Corporate Seal to be hereto afixed at St. Louts, 
this first day of June, A. D. 1914. 

(SEAL) JoHN ALLEN, 

President. 
THOMAS CARTER, 
Secretary. 


On Reverse Side of Certificate 


For value received 
to 


hereby sell, transfer and assign 


Share of Stock within mentioned and hereby au- 
thorize to make the necessary transfer on the Books of the 
Corporation. 

WITNESS 


MOT ds 


hand and seal this —————— day of 


RICHARD BAKER. 
Witnessed by: 


§ 302. Notice of Annual Meeting of Stockholders.— 
The annual meeting of the stockholders of the John Allen 
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Company for the election of directors, to serve during the 
ensuing year, and for the transaction of such other business 
as may properly come before the meeting, will be held at 
the office of the company, 408 Locust Street, City of St. 
Louis, State of Missouri, on the first day of June, 1914, at 
nine o’clock a. M. : 
JoHN ALLEN, President. 
Attest: Richard Baker, Secretary. 
St. Louis, Missouri, May 29th, 1914. 


§ 303. Proxy.— 

Know ALL MEN BY THESE PRESENTS, That I, John 
Allen, of the City of St. Louis, and State of Missouri, do 
hereby appoint Richard Baker of the City of St. Louis, 
Missouri, to be my substitute and proxy for me and in my 
name and behalf to vote at annual election for officers of 
the Allen Company, and at the annual meeting of the stock- 
holders of said Allen Company as fully as I might or could 
were I personally present. 

In WiTNEss WHEREOF, I have hereunto set my hand 
and seal this first day of June, A. D. 1914. 

JOHN ALLEN. 


§ 304. Meeting of the Stockholders.— 

Meeting of the stockholders of the John Allen Company 
called this first day of June, 1914, there being present or 
represented by written proxies all of the shares of stock 
owned in said corporation. 

At said meeting of said corporation the following busi- 
ness was discussed: ® 

(Here set out the business. ) 

No further business appearing the meeting duly ad- 
journed. 

JOHN ALLEN, 
Chairman. 

(5) The minutes of the stockholders and of the directors should state 

what took place clearly and without variation; giving the names where pos- 


sible of those who make all motions and the result of the vote. 
(j) Sears on Corporations in Missouri, p. 46. 
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§ 305. Notice of Directors’ Meeting.— 

June Ist, 1914. 
To Richard Baker, Director of the Allen Company: 

You are hereby given ten days’ notice in writing that there 
will be a meeting of the Board of Directors of the John 
Allen Company on June 11th, 1914, at 10 o’clock A. M. at 
the office of said company at 410 St. Charles Street in the 
City of St. Louis, Missouri. At this meeting important 
business will be discussed and you are therefore urged to 
be present. | 

JOHN ALLEN, 
President. 
THOMAS CARTER, 


Secretary. 


§ 306. Waiver.— 

We, the undersigned, being all of the Directors of the 
John Allen Company, hereby waive notice of the special 
meeting of the Directors of said Company held this said 
11th day of June, 1914, and we hereby evidence said waiver 
by our signatures to this instrument and to the minutes of 
the meeting of said Board of Directors. 

JoHN ALLEN, 

RICHARD BAKER, 

THOMAS. CARTER, 
Directors. 


QUESTIONS 


I. Are all corporations to be condemned? 

II. Which do you believe is the more convenient method 
of transacting business — through a partnership 
or corporation? Why? 

III. Are there any disadvantages to the corporate 
method of transacting business and enterprises, 
and if so, what are those disadvantages? 

IV. Define the terms ‘“ joint-stock company,” and 
‘‘ partnership.” 

V. Allen, Baker and Carter joined their property and 


VI. 


VII. 
VIII. 


1b. 


XI. 
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money together in the formation of a partnership 
under the name of Allen & Carter. Baker’s name 
did not appear in the firm name. Baker took no 
part in the active management of business of the 
firm. Allen & Carter were unsuccessful in carry- 
ing on the businegs of the firm, and they incurred 
large firm obligations. Donald, a creditor of the 
firm, learned that Baker was interested. He 
thereupon brought suit against Allen, Baker and 
Carter to recover the money which he alleged was 
due him. Can he recover from any of them, or 
from all of them? Give reasons. To what class 
of partners does Baker belong? 

May a partnership be sued as such or must the in- 
dividual members of the firm be sued? May a 
corporation be sued as such, or must the indi- 
vidual stockholders be sued? 

How is a corporation formed? 

The charter of the Allen Company, a corporation, 
said nothing about the appointment of agents for 
the corporation. After the company was organ- 
ized, its President appointed an agent to sell the 
products of the company. Was the President 
acting unlawfully in so doing? If he was acting 
lawfully then how would you classify the powers 
he was exercising? 

The Allen corporation had one hundred shares of 
capital stock. Of this Allen owned ninety-eight 
shares, Baker one,share and Carter one share. 
Allen died. Did this dissolve the corporation? 

Allen, Baker and Carter were partners, each own- 
ing one-third of the partnership property. Allen 
died. Did this dissolve the partnership? Why? 

Baker, a stockholder in the Allen corporation, when 
walking one day on a public highway was run over 
and injured by an automobile belonging to the 
corporation and driven by a servant of the cor- 
poration. Baker desires to bring an action at 
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law against the corporation for his injuries. May 
he do so? Give reasons for your answer. 

Allen, Baker and Carter were partners in conduct- 
ing an automobile factory. Allen in going 
through the factory was struck through the negli- 
gence of one of the workmen and was seriously 
injured. May he sue the firm for his injuries? 
Give reasons for your answer. 

Allen and Baker were co-partners, doing a general 
merchandise business. They contracted a great 
many debts. Allen also contracted many debts 
individually. Both the partnership and Allen 
were insolvent. In your judgment what would be 
the method of paying the debts of the partner- 
ship and of the individuals? What do you think 
is a fair method? 


REFERENCES 


F. M. Burdick on Partnership 

(Little, Brown & Co., Boston) 

W. F. Wharton’s Story on Law of Partnership 

(Little, Brown & Co., Boston) 

J. Parson on Exposition of the Principles of Partner- 
ship 

(Little, Brown & Co., Boston) 

V. Morawetz on the Law of Private Corporations 

(Little, Brown & Co., Boston) 

J. W. Thompson’s Thompson on Law of Private 
Corporations 

(The Bobbs-Merrill Company, Indianapolis) 

W. W. Cook on Law of Corporations 

(Little, Brown & Co., Boston) 

John H. Sears on Business and Manufacturing 
Corporations 

(Counselors Publishing Company, St. Louis) 

Charles B. Elliott on the Law of Private Corpora- 
tions 


(The Bowen-Merrill Company, Indianapolis) 


CHAPTER XX 
SURETYSHIP AND GUARANTY 


OUTLINE 
Definition and Differentiation 
Parties 
Guaranties | Terms 
I. In General Classified ~) Subject-Matter 
Amount 
Time 


Parties 
Agreement 
Mutual Assent 


Lawful Subject-Matter 


II. Formation 
Consideration 


of Contract 


ee 
Form 


SURETYSHIP AND GUARANTY 


|e 
. {Sores and Obligee 
III. Operation shee 
{ers and Principal 
pe course’ Surety and Co-surety 
: Agreement 
Performance 
Release of Principal 
Release of Securities 
Surety ~ Modification of Contract 
Alteration of Contract 
Bankruptcy of Surety 
IV. Discharge Fraud on Surety by Obligee 
Breach of Contract by Obligee 
All of the Foregoing and also by Failure 
to Give Notice of Acceptance of Guar- 
Guarantor anty, Notice of Default and Failure to 
Use Due Diligence to Collect from 
Obligor 


Always Notify Guarantor of Acceptance 
Give Notice of Default 


V. Conclusion Use Due Diligence to Collect from Principal Obligor 


Part I—In General 


§ 307. Definitions and Differentiation 
§ 308. Guaranties Classified 
297 


298 AMERICAN BUSINESS LAW 


Part II — Formation of Contract 
§ 309. Essentials of Contract of Suretyship 


Part III — Operation of the Contract 
§ 310. Surety and Obligee 


§ 311. Surety and Principal 
§ 312. Surety and Co-Surety 


Part IV — Discharge 
§ 313. How*Discharged 


Part V — Conclusion 
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I 
In General 


§ 307. Definitions and Differentiation— One who has 
agreed to perform any lawful duty or obligation, for ex- 
ample, to pay money or to do certain work, is called an 
obligor. If the duty or obligation is the undertaking of 
the obligor himself, then he is the principal obligor, and 1s 
said to be primarily liable. When one becomes an obligor, 
however, not for the performance of his own undertaking, 
but solely to be responsible or answerable for the perform- 
ance of an obligation of some other person, then he is said 
to be secondarily liable. The one to whom a duty or obli- 
gation is due is called an obligee. 

It is with contractual liability incurred by persons second- 
arily liable that the subject of suretyship and guaranty is 
concerned. A surety has been defined as one who agrees 
to answer for the debt or default of another. Perhaps it 
would be more accurate to say that a surety is one who, 
usually in the same undertaking or contract as that of a 
principal obligor, agrees to be jointly liable with such princi- 
pal to the obligee in the contract, in case of default by such 
principal. A guarantor is one who in a contract or under- 
taking, ordinarily independent of the contract of the princi- 
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pal obligor, engages or agrees to be responsible to the 
obligee of the principal, if such principal defaults in the per- 
formance of his obligation. 

In both Suretyship and Guaranty there are three persons 
involved: the principal obligor, the obligee of the principal 
and the third person who engages to be liable upon default. 
The surety is ordinarily a party to the contract or under- 
taking of the principal obligor, while a guarantor usually 
makes an independent contract with the obligee. In case 
of default since the surety is a-party to the original contract, 
unless it is otherwise provided in the contract, he can be 
sued and jointly held with the principal; while a guarantor 
who is not such a party to the original contract must be 
sued in an independent action. Again, it may be said that 
the surety is one who engages to pay or perform if the 
principal obligor fails to do so, while a guarantor is one 
who engages to pay or perform if the principal cannot be 
made to do so. 

The position of an indorser of a negotiable instrument 
is somewhat like that of a surety. The indorser can be held 
liable in case the party primarily liable on the instrument 
defaults in payment. The law relating to indorsers will 
be outlined in the Chapter on Negotiable Instruments, so 
it is unnecessary to repeat the discussion here. 


EXAMPLES: 


1. Baker wishes to buy of Allen one hundred pianos at $500 
per piano, making a total of $50,000. Allen is unwilling to sell 
these pianos to Baker unless Carter becomes a surety on the contract. 
Accordingly, they enter into the following contract: 

Allen this day sells to Baker, and Baker this day buys of Allen one 
hundred Cleopatra pianos at $500 per piano, f. o. b. St. Louis 
for immediate delivery. In consideration of the said sale Baker 
agrees that he will pay said Allen $50,000 thirty days from the date 
hereof, and in consideration of said credit being so extended by 
Allen to Baker, Carter, the undersigned, agrees that if Baker does 
not pay the said sum promptly when due then he, the said Carter, will 
pay said sum to said Allen. 

Here Allen is the obligee, Baker is the principal obligor, or the 
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one primarily liable, and Carter is the surety or the one secondarily 
liable. Cf. Smith v. Shelden, 35 Mich. 42. 

2. Baker wishes to go into business but he has no credit standing. 
He gets his friend, Carter, to give him a letter addressed to Allen 
Company as follows: 

“Tf you will extend credit to Baker, of St. Louis, who wishes to 
buy merchandise of you between April 5th and April roth, 1919, 
not to exceed in amount a total of $1,000 this will be your guar- 
anty from me to secure you in the payment of said account in the 
event that Baker does not pay the same when due.” 

Here there is a separate contract between the Allen Company and 
Carter. If the Allen Company wishes to enter into said agreement 
it should notify Carter of its acceptance thereof ; likewise if Baker does 
not pay at maturity the Allen Company should promptly notify 
Carter of the failure of Baker to pay, and the Allen Company 
should use due diligence to collect the amount due from Baker. 


§ 308. Guaranties Classified— Guaranties may be clas- 
sified as follows: 


As to Parties oie 
Special 
Absolute 

As to Terms Conditional 


For Payment 


As to Subject-Matter ok ch nee 


As to Amount Unlimited 
Limited 

ARAB Tine Continuing 
Temporary 


A general guaranty is a guaranty that is addressed to the 
world at large and not to a particular person; while a special 
guaranty is one to a particular person, or persons. An 
absolute guaranty is one to which no conditions are attached, 
- while a conditional guaranty is one in which the guarantor 
agrees to become liable only upon the fulfillment of the 
conditions specified. A guaranty for payment is a guaranty 
to pay the bill at a specified time; while a guaranty for col- 
lection is one in which the guarantor agrees that if due dili- 
gence is used by the obligee and the principal obligor is not 
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made to pay, then he, the guarantor, will pay the same. An 
unlimited guaranty is one in which no particular limit is 
specified on the amount of credit to be extended, while a 
limited guaranty is one in which the amount of credit to be 
advanced is confined to certain amounts. A continuing 
guaranty is one which is to go on for an indefinite period, 
while a temporary guarantee is one which is limited to a 
certain transaction, or a certain series of transactions. 


EXAMPLES: 

1. To Whom it May Concern: 

I, Carter, guarantee the payment of all the merchandise purchased 
by Baker. 
CaRTER. 

This guaranty is general, absolute, for payment, unlimited and 
continuing. 

2. To the Allen Company: 

On condition that you notify me of the acceptance of this guar- 
anty, and that you also notify me in the event of default hereunder 
by Baker, I, Carter, guarantee for collection your account against 
Baker for a sum not to exceed $2,000, for merchandise purchased 
during the months of April and May, 1919. 

This guaranty is special, conditional, for collection, limited as to 
amount, and temporary as to time. 


From the foregoing two illustrations it will be seen that 
a guaranty may fall within a number of the various classes 
at the same time. A contract of suretyship is not classified 
as are contracts of guaranty for the reason that ordinarily 
the surety is bound to some special person for a limited 
amount or obligation and for a particular time. Contracts 
of suretyship may be subject to any conditions that the 
parties see fit to agree upon and may be for purposes as are 


specified. 
II 


Formation of Contract 


§ 309. Essentials of Contract of Suretyship—— The 
same principles apply to the formation of a contract of 
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suretyship or guaranty as to any other contract. There 
must be competent parties, an agreement, mutual assent, 
a sufficient consideration, a lawful subject-matter, and the 
contract must be evidenced in the form required by law. 

With reference to the parties all that need be said is 
that even though the principal obligor is not liable because 
of his incapacity, still the surety or the guarantor may re- 
main responsible. As to agreement, mutual assent or law- 
ful subject-matter, nothing need be said, for the same rules 
apply as have been given under those topics in the chapters 
on Contracts. A sufficient consideration is always necessary 
to support a contract of suretyship or a guaranty just as in 
any other valid contract. Ordinarily the consideration 
which binds the surety or guarantor is the detriment suffered 
by the obligee in parting with something of value to the 
principal obligor on reliance of the agreement of the surety 
or the guarantor. In other words, it is the detriment suf- 
fered by the promisee, who is the obligee in the contract, 
rather than the benefit gained by the promissor, who is the 
surety or the guarantor, which supports the contract. 


EXAMPLES: 


1. Baker, an infant, entered into a contract with Allen for which 
contract Carter was surety for Baker. Baker refused to carry out 
his contract. This would not release Carter from liability, who 
would be answerable to Allen for the default of Baker. 

2. Baker and Allen conspired together to cheat Carter. Ac- 
cordingly Baker induced Carter to sign a contract guaranteeing pay- 
ment of a sum of money which both Baker and Allen falsely repre- 
sented to Carter that Allen was lending to Baker. Then Baker 
refused to pay the money, whereupon Allen made demand on Carter 
for payment. On Carter’s refusal to pay Allen filed suit against 
him. He cannot recover for there was a fraudulent misrepresenta- 
tion and the contract lacked reality of consent, also consideration. 

3. Baker owed Allen ten thousand dollars. The debt fell due 
January 2nd, 1920. Baker could not pay so he asked Allen to extend 
the time of payment to March 2nd, 1920, which Allen agreed to 
do, provided Carter guaranteed the payment of the account at ma- 
turity. This was a contract of guaranty and was valid. The con- 
sideration was the extension of time for a definite period. 
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Under the fourth section of the Statute of Frauds, in 
order to hold a person liable upon any special promise 
made to answer for the debt, default, or miscarriage of 
-another, it is necessary that such agreement or promise 
be in writing signed by the party to be charged, or his 
agent thereunto lawfully authorized. This section of the 
Statute of Frauds covers contracts of suretyship and guar- 
anty, and accordingly such contract must be in writing in 
order to be able to hold the surety or the guarantor. 

If there are only two persons to a contract, and not three, 
then it is not a contract of suretyship or guaranty, but it is 
then a direct obligation of the one with whom the contract 
is made.? 


EXAMPLES: 


1. Baker owed Allen one thousand dollars. Carter said to Allen: 
“Release Baker from his debt to you and charge the same to me.” 
This, Allen agreed to do and did. ‘This was not a contract of surety 
or guaranty. Upon the release of Baker the contract became a direct 
obligation of Carter to Allen. Cf. Curtis v. Brown, 5 Cush. 488. 

2. Baker ran his automobile over Allen, who thereby brought suit 
for damages. Baker agreed to pay Allen two thousand dollars sixty 
days after date if he would execute a release exonerating him, Baker, 
from all liability. This Allen agreed to do if Carter would guarantee 
the payment of the amount by Baker. This contract is a contract of 
guaranty in which Carter agreed to answer for the default or mis- 
carriage of Baker and hence it must be in writing. 

3. Carter went to Allen and said, “ Allen, send twenty-five desks 
to Baker and charge them to me.” This is not a contract of surety- 
ship because Carter is primarily liable to Allen since he directed 
that a charge be made direct to himself. 

4. Baker owed Allen $1,000 for merchandise purchased. Allen 
demanded his money of Baker and threatened to sue if payment was 


(1) It is well understood that such contracts are not void for the lack of a 
sufficient writing. They are merely unenforceable in a court of law if the 
defendant chooses to offer the statute as a defense. Philbrock v. Belknap, 
6 Vt. 383. 

(2) When the party to be charged is beneficially interested in the con- 
sideration, then his promise is original and need not be in writing. Davis v. 
Patrick, 141 U. S. 479. 
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not made. Accordingly Baker got his friend, Carter, to agree with 
Allen to release Baker from all liability, and to accept Carter as the 
one liable for the debt. This is not a contract of suretyship or 
guaranty, but the direct obligation of Carter to Allen, and accordingly 
the contract need not be in writing. Cf. Watson v. Jacobs, 29 
Vt. 169. 

III 


Operation of the Contract 


§ 310. Surety and Obligee.— An obligee is entitled to 
have the.surety pay the obligation upon default of the 
principal obligor; likewise to have the guarantor subject to 
the conditions of the guaranty pay the obligation if the 
principal obligor cannot be made to do so. ‘The surety 
or guarantor, in turn, upon payment of the obligation is 
entitled to receive from the creditor, or obligee, any prop- 
erty or securities of value belonging to the principal obligor 
which the obligee had been holding as security for the 
obligation. This is called subrogation. On fulfillment of 
the obligation by the surety or the guarantor he steps into 
the shoes of the obligee so far as pursuing his rights against 
the principal obligor are concerned. 


EXAMPLE: 


Baker and Allen entered into a contract based upon a valuable 
consideration in which Baker agreed to perform certain work for 
Allen. Carter was surety on the contract for Baker. Baker gave 
Allen, at the time of the making of the contract, certain railroad 
stocks as security for the performance of the obligation. Baker 
failed to fulfill his contract properly, whereupon Carter was obliged 
to make good the default. Upon performance by Carter he became 
entitled to have the railroad stocks turned over to himself from Allen. 
In other words, Carter stepped into Allen’s shoes for all practical 
purposes in his dealings with Baker. ‘This is called subrogation. - 


Unless otherwise expressly specified in the contract a 
surety is not entitled to notice in case the principal obligor 
defaults in the performance of his agreement. Being a 
party to the original contract a surety is bound to keep 
himself informed as to the acts of the principal. In an 
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unconditional guaranty for payment the general rule is that 
the guarantor can be sued without first giving notice of de- 
fault. It is generally held, however, as to all other guaran- 
_ ties, unless otherwise specified in the contract, the guarantor 
is entitled to notice of the default to be given him within 
a reasonable time after the default occurs; also that the 
obligee shall first use due diligence to compel performance 
by the principal obligor before proceeding against the guar- 
antor. If the guarantor can show that he suffered any loss 
by reason of the failure of the obligee to give this notice 
of default, the weight of authority is to the effect that he 
can escape liability unless it is otherwise expressly agreed 
in the contract of guaranty that the failure to give notice 
will not relieve the guarantor. It is generally held that 
“due diligence” in this connection means that the obligee 
shall bring suit against the principal obligor promptly upon 
default and shall use the customary process of court to ob- 
tain satisfaction of his claim. In many jurisdictions it is 
held that if the obligee finds that the principal is insolvent 
then he need not sue. 


§ 311. Surety and Principal— A surety and a guar- 
antor are each entitled as against the principal obligor to 
be reimbursed for all expenses incurred in the fulfillment 
of their contract of suretyship or guaranty and likewise to 
be indemnified for any and all loss that they may sustain 
by reason of the failure of the principal to perform his 
primary obligation. 


EXAMPLES: 


1. Carter, a surety for Baker, makes good to Allen for Baker’s 
default. Carter is entitled to recover against Baker for all moneys 
paid in making good the default. ‘This is properly called indemnifica- 
tion, although it is sometimes termed reimbursement. Cf. Ford v. 
Keith, 1 Mass. 139. 

2. Carter, a surety for Baker to Allen, is sued by Allen for the 
alleged breach of Baker’s contract. Carter defends the suit success- 
fully, but in doing so he is obliged to employ attorneys and incur other 
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expenses. He is entitled to recover this expense from Baker. ‘This 
is properly termed reimbursement. 


§ 312. Surety and Co-Surety.— Where there are sev- 
eral sureties, if one of the sureties is required to pay the 
entire obligation he is ordinarily entitled to contribution 
from his co-sureties, that is, to compel his co-sureties to 
pay him their proportionate share of the entire amount 
which he has been required to pay. 


EXAMPLE: 


Carter, Donald and Everson are all sureties to Allen on Baker’s 
contract. Baker defaults, whereupon Allen sues Carter and recovers 
for the total loss. Carter is entitled to have Donald and Everson 
each pay one-third of the entire amount which Carter is compelled to 
pay. This is contribution. 


IV 
Discharge 


§ 313. How Discharged A contract of suretyship 
may be discharged by the agreement of the parties, by the 
performance of the contractual obligation by the one pri- 
marily liable, by the unauthorized release by the obligee of 
the principal obligor, by the unauthorized surrender by the 
principal obligor of securities held by him belonging to the 
one primarily liable, by the alteration of the contract by 
the obligee without the consent of the surety, by the bank- 
ruptcy of the surety and by fraud practiced upon the surety 
by the obligee. He may also be discharged by a violation 
of the terms of the contract by the obligee. 

In the event that the obligee grants a definite extension 
of time to the principal obligor, without consent of the 
surety or guarantor, or in the event that the principal obligee 
in any manner makes a new arrangement varying the terms 
of the contract without the consent of the surety, or guar- 
antor, then such surety or guarantor is released from liabil- 
ity on the contract. 

A guarantor may be discharged by the same acts which 
will discharge a surety, and also by the failure of the obligee 
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to give notice to the guarantor of the acceptance of the 
guaranty at the time of the making of the contract, and in 
some instances, by the failure of the obligee to give notice 
. to the guarantor at the time of the default by the principal 
obligor, and also, by the failure of the obligee to use due 
diligence to compel performance by the principal obligor. 


EXAMPLES: 


1. Carter is surety to Allen on Baker’s written contract. With- 
out the knowledge or consent of Carter, Allen agrees with Baker 
for a valuable consideration that Baker may have six months longer 
in which to perform. ‘This will ordinarily release Carter from his 
contract. Cf. Bank v. Lucas, 26 Ohio St. 385. 

2. Carter is surety on Baker’s contract to Allen. Baker fully per- 
forms his contract. Carter is then released. 

3. Carter is surety on Baker’s contract with Allen. Allen re- 
leases Baker from liability without the knowledge or consent of 
Carter. This also releases Carter. 

4. Carter is surety to Allen on Baker’s written contract. With- 
out the knowledge or consent of Carter, Allen and Baker agree to 
add an additional clause to the contract requiring Baker to perform 
additional work. This will ordinarily release Carter from all 
liability. Cf. U.S. v. Tillitson, 1 Paine 305. 

5. Carter, a surety, is put into bankruptcy by his creditors. His 
discharge in bankruptcy releases him from liability on his contract of 
surety. 

6. Carter is surety on Baker’s contract to Allen. Allen holds 
certain stocks and bonds as collateral security for the faithful perform- 
ance by Baker of his contract. Allen returns these securities to Baker 
without Carter’s knowledge or consent. This releases Carter. 

7. Carter is surety on Baker’s contract to Allen. In the contract 
Allen has agreed to perform certain material acts which he fails to 
do. This may release Carter from his obligation. 

8. Carter gives Baker a general letter of guaranty addressed “To 
Whom It May Concern.” Allen sees the letter and sells goods to 
Baker on the strength of the letter, but fails to notify Carter of his 
acceptance of the letter of guaranty. Here Carter may not be liable 
because of Allen’s failure to notify Carter of the acceptance of the 
guaranty. 

g. Carter is a guarantor for collection of Baker to Allen. When 
the obligation falls due Allen fails to make proper demand on Baker 
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for performance and after Baker becomes insolvent Allen sues Carter. 
He cannot recover because it was his duty to use diligence to collect 
his claim from Baker. Cf. Evans v. Bell, 45 Texas 553. 


V 
Conclusion 


§ 314. Suggestions.— One should never agree to be- 
come a surety or guarantor for any person in whom one 
does not have the utmost confidence. It is advisable upon 
agreeing to become a surety or a guarantor to stipulate in 
the contract for notice of acceptance of the contract by the 
obligee, for notice upon default by the principal obligor, and 
also to incorporate all the conditions of the contract in the 
written instrument. 

If one is an obligee in a contract and the principal obligor 
defaults in payment or performance, it is advisable to give 
prompt notice to the surety or guarantor of the default. 
An obligee should not agree to any delays in payment or 
performance by the principal obligor without first getting 
the written consent by the surety or guarantor. 


QUESTIONS 


I. Define the terms, surety, guarantor, obligor, obligee, 
indemnification and subrogation. 
II. Differentiate between the terms, guarantor, indorser 
and surety. Give an original illustration. 
III. Name five kinds of guaranties and illustrate. 
IV. What consideration ordinarily supports a contract 
of suretyship? 
V. May a contract of suretyship be oral? 
VI. Has the statute of frauds any application to this 
subject? If so, which section of the statute? 
VIE. Give some of the rights and liabilities of a surety 
and the principal obligor; of a guarantor and an 
obligee. 
VIII. What will discharge a contract of guaranty? Of 
surety? Give five original illustrations. 
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IX. How many parties must there be to create a con- 
tract of surety? Why? 
X. What limitations should one incorporate in a con- 
tract of surety? 
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I 
In General 


§ 315. Definition and Explanation.— A contract of in- 
surance is a contract whereby one party, called the insurer, 
agrees to reimburse, indemnify or protect another party, 
called the insured, against loss or liability upon a specified 
or agreed subject, arising out of some specified or agreed 
peril common to many persons, but which may or may not 
occur to the insured in the time specified. This definition 
is given with a view of including all of the elements neces- 
sary. Let us now examine these elements. 

First.— Insurance is a contract and is therefore governed 
by contractual principles. Since the contract is ordinarily 
prepared in writing by the insurer it is held to be construed 
most strictly in favor of the insured, and against the in- 
suren.] 

Second.— The object of the contract is to protect, re- 
imburse or indemnify the insured against damage, loss or 
liability. When a person takes out a policy’ of fire insur- 
ance, for example, he does so with the thought that if his 
house burns down, the insurer will reimburse him against 
the loss sustained. 

(a) Vance on Insurance, p. 429. Mathews v. Modern Woodmen, 236 Mo. 
526. 
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Third.— The contract must be on a specified or agreed 
subject, that is, the subject-matter of the contract must be 
definitely specified. For example, the house on which fre 
insurance is written must be particularly designated, or 
the ship which is insured against damage at sea must be 
specified. 

Fourth. The contract has reference to some specified 
peril common to many persons, but which in a particular 
case is contingent, that is, which may or may not occur to 
the insured within the time specified. Death, for example, 
is a peril that is common to all; likewise accidents. Loss 
by fire is a peril common to the entire world; likewise loss 
by the sinking of ships at sea is a common peril to all en- 
gaged in shipping. Liability arising out of injuries to em- 
ployees in factories and the like is also a peril common to 
working men engaged in that character of work. Whena 
contract of insurance is made, it must specify the character 
of loss against which the insurer agrees to indemnify the 
insured, and also the period of time for which the contract 
is to endure. 

EXAMPLE: 


Allen, a jeweler, insures his life in the Baker Company. When 
Allen dies, his occupation is that of a bartender. The company de- 
clines to pay for the reason that the by-laws which are incorporated 
in Allen’s application for the policy provide that the policy be forfeited 
if the insured became a bartender. 

In the application itself, it is stated, however, that the policy is to 
be void only if the death of the insured results from the change to 
the prohibited occupation. 

The beneficiaries of Allen will recover. Since the contract is evi- 
dently open to two constructions, the first, in favor of the insurer, the 
second, in favor of the insured,— the court follows the latter ac- 
cording to the proper rule of construction. 


§ 316. Insurance Not a Gambling Contract.— The law 
disapproves of contracts of chance or gambling transactions. 
One of the important reasons for this rule is that such con- 
tracts encourage the participants to depend for their income 
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on chance events over which they have no control rather 
than upon their own labor and industry. Gamblers court 
gain through chance events. Although in a contract of in- 
surance the insurer agrees to pay or reimburse the insured 
only on the happening of a contingency or a chance event 
over which the insured ordinarily has little control, still 
the contract is itself not a contract of chance. The insured 
does not seek to gain by the happening of a contingency, 
but merely to be reimbursed for the loss sustained. The 
insured, if honest, seeks to avoid misfortune or loss. 

Again, since the peril is one common to many persons, 
a great number of whom have the same kind of contracts 
of insurance, many of such persons contribute but a small 
amour.t each to the insurer who is to return to those on 
whom the loss or peril falls the money which is received 
from the many persons, less a reasonable sum for his work 
and expense in the management of the enterprise. Insur- 
ance, then, is a contract which tends to equalize the perils 
common to business men, and is therefore one that encour- 
ages men to work without fear of losing their substance 
through some event over which they have no control. 

§ 317. Historical Origin of Insurance.— The use of 
the general principles of insurance seems to be chiefly trace- 
able to the merchants of Italy, who did an extensive mari- 
time business during the middle ages. These merchants 
joined together to protect themselves against the perils of 
the sea, and this principle has been finally extended to all 
branches of business. 

§ 318. Essentials of Contract.— In Insurance as in all 
other contracts there must be competent parties, agreement, 
mutual assent, consideration, lawful subject-matter and the 
form required by law. 

Parties.— There must be at least two parties to a valid 
contract of insurance, but there may be more than two par- 
ties. A general insurance agent, for example, cannot write 
a valid contract of insurance on his own house, because he 
is representing both the company and himself in the same 
transaction. The party who issues insurance, as has been 


e. 
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previously indicated, is called the insurer, and the party to 
whom the insurance is issued is called the insured. ‘There 
may also be a third party to a contract of insurance called 
the beneficiary. A beneficiary is that party to a contract 
of insurance who is to receive the money from the insur- 
ance company upon the happening of the loss to the insured. 
For example, if a man takes out insurance on his own life, 
for the benefit of his wife, the wife is the beneficiary, that is, 
upon the death of the insured she is the one who receives 
the money.. 

The subject of insurance is one that affects the entire 
world, and therefore the various states of this country 
have made strict rules and regulations indicating who and 
under what circumstances parties may engage in the insur- 
ance business and also what character of contracts of insur- 
ance may be issued. Insurance companies are of various 
kinds. Some are called stock-companies, that is, the busi- 
ness is owned by stockholders for whose benefit the same is 
conducted. Other companies are called mutual companies. 
They have no stock, but the companies are run for the benefit 
of all the persons insured. Still other companies are said 
to be “ mixed,” because they partake both of the charac- 
ter of stock-companies and mutual companies. 

Infants, when insured, can recover from the insurance 
companies for the loss sustained. There is some question 
as to whether an infant may disafirm the contract of insur- 
ance after the same has expired and recover the premiums 
paid. The better rule” would seem to be that he cannot 
do this. There is authority holding that an infant’s execu- 
tory contract of insurance may be disafirmed by him. 

§ 319. Agreement.— There must likewise be an offer 
and ‘acceptance in order to create a contract of insurance. 
If the agent for an insurance company writes a policy, which 
is not delivered, or if a person applies for insurance that 
is refused, there is accordingly no contract and no liability 
on either party. 

§ 320. Mutual Assent.— The element of mutual assent 


(b) Vance on Insurance, p. 89. 
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is often wanting in alleged contracts of insurance. One 
of the causes for this may be the mistake of the parties as 
to the description of the property. 


EXAMPLES: 


1. Allen insures his house against fire in the Baker company, 
but gives the wrong lot number in his application. The agent of the 
company, however, knows the precise property which the company 
agrees to insure. Allen may recover for damage to the building, 
since the minds of the parties met as to the subject-matter. 

2. Allen intends to insure a house standing on Blackacre but by 
mistake insures a dwelling on Whiteacre. Allen cannot recover for 
damages to the Blackacre house, since there was never any meeting 
of minds as to that piece of property. 


Another cause often urged to avoid liability on the policy 
is that the insured made false representations ! or false war- 
ranties to the insurer. For example, the insured makes cer- 
tain representations which are material and which the in- 
sured knew were false. There, the contract may be avoided 
by the insurer. A breach of warranty on the part of the 
insured will usually avoid the policy. By custom today in- 
surance companies make the applications for insurance a 
part of the policy and specifically designate all statements 
made in the application as warranties in order that the 
breach of any such statements, whether material or other- 
wise, may enable the insurer to avoid liability. By statute 
in many states all distinction between representations and 
warranties is abolished, and the policy is avoided only when 
the representation or warranty is of a material fact that 
contributes to the loss and was made with a knowledge of 
its falsity. 

§ 321. Consideration.— In contracts of insurance the 
consideration paid by the insurer is called-the premium. 

(1) The distinction between a warranty and a representation has been 
given in the chapter on Sales. It will be recalled that a representation is 
a statement that is made by one party to another as an inducement to enter 


into the contract, but which statement is not made an integral part of the con- 
tract. A warranty is such a statement as is incorporated in the contract itself. 
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The premium is the amount paid by the insured to the in- 
surer for the protection afforded. While the amount paid 
by the insured is often very small as compared with the pro- 
tection afforded, that fact does not affect the adequacy of 
the consideration, nor does it release the insurer from liabil- 
ity. Ordinarily, if the insured fails to pay the premium he 
loses the protection of his policy.” 

§ 322. Subject-Matter— The subject-matter of a con- 
tract of insurance is the person or property insured. In 
order for a contract of insurar.ce to be binding on the in- 
sured, the insured must have a substantial interest in the life 
or property insured. This is said to be an “ insurable in- 
terest.” It is generally presumed that if one has a valid 
and subsisting interest in the person or the property insured, 
this will lead him to use his efforts to see that such person 
or property continues in existence. If one has no such 
interest in the person or property insured, it would be to his 
advantage to aid in their destruction and thereby collect the 
insurance. The contract would then be a gambling trans- 
action and not one for the benefit of the public at large as it 


is at present. 
EXAMPLE: 


Allen owes Baker $100. Baker insures Allen’s life for $3,000. 
When Allen dies, Baker can only recover $100 on the policy. The 
Courts hold that as to the remaining $2,900 the transaction is void 
since it amounts to nothing but a wager by Baker in Allen’s life for 
that sum. Cooper v. Schaeffer, 9 Cent. Rep. (Pa.) 601. 


§ 323. Form.— At the common law a contract of insur- 
ance might be oral or in writing, although the vast majority 
of such contracts were in writing. Unless the statutes other- 
wise direct, an oral contract of insurance is valid. If oral, 


(2) Modern policies of insurance provide that when there is a failure 
to pay a premium, the insured will either be granted an extension of his in- 
surance for a certain period, or will be given paid-up insurance for an amount 
proportionate to the reserve value of the policy. 

In general terms, the reserve value of a policy may be defined as a certain 
part of all the premiums paid which the company has accumulated for the 
purpose of discharging payment due under the policy upon its maturity. 
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the parties must agree as to all of the terms of the contract 
just as is now being done in a written contract of insurance. 

§ 324. Delivery of the Policy Where a policy of in- 
surance is to be in writing, then unless by agreement the 
policy is to take effect prior to delivery, it will not be binding 
until delivered. 

§ 325. Waiver and Estoppel.— In the law of insurance, 
waiver and estoppel for practical purposes produce the 
same result. ‘Technically, a waiver is the giving up volun- 
tarily of a known right; while estoppel is that bar or im- 
pediment which the law raises to prevent a person from 
asserting that which he previously denied either specifically 
or by his conduct, or from denying that which he previously 
asserted. For example, a policy of insurance provides that 
notice in writing be given to the insurer after a fire has oc- 
curred. If it can be shown that oral notice was given and 
that the insurance company acted thereon, making an at- 
tempt to adjust the loss with the insured just as if he had 
given written notice, there the insurer will be held to have 
waived or abandoned the provision of the policy, and in a 
suit on the policy the company will be estopped from setting 
up the failure to give the written notice asa defense. Again, 
where a policy provides that it shall become void if a pre- 
mium is not paid when due, still if a general agent accepts 
an overdue premium and subsequent thereto a loss occurs 
the company will be liable. 


II 
Fire Insurance 


§ 326. Standard Form.— The various states have now 
enacted statutes regarding fire insurance compelling the use 
of certain standard forms of policy. In some states these 
forms may be somewhat varied by the parties thereto. 
These policies contain certain conditions, the existence of 
some of which make the policy absolutely void, of others of 
which may render the contract void while in existence, and 
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of still others of which require compliance by the insured 
before he can collect. 

§ 327. Insurable Interest.— It is not necessary for the 
insured to be the sole or absolute owner of the property 
insured.© He may have either a legal or equitable interest 
in the property. Whatever interest he has should be truth- 
fully stated in the policy. 

§ 328. Description of the Property.— The property in- 
sured must be definitely described. Where the description 
of real estate is so vague as not to be capable of accurate 
ascertainment or where an entirely inaccurate description 
is given there is no valid insurance. If the location of per- 
sonal property is given as defining the risk, then if the prop- 
erty is destroyed elsewhere, no recovery will be allowed. 
But when the location of personalty is given merely to aid 
in the description and identification of the property, then 
a change of location will not affect the insurance. 


EXAMPLES: 


1. Allen insures in the Baker Insurance Company certain mer- 
chandise described as ‘‘ contained in the Carter Building.” For a 
destruction of the merchandise in a place other than the building 
named, Allen may not recover, since the goods are insured only in 
their defined location. 

2. Allen insures in the Baker Company certain horses described 
as those in a “hotel barn.” If injury occurs to the horses outside 
of the barn, Allen may recover because the insured property is of 
such a character that its temporary absence from the specified place 
is necessarily incident to the use and enjoyment. Here, the location 
of the horses is given merely to identify them. Cf. Niagara v. EI- 
liott, 85 Va. 962. 


§ 329. Other Insurance — Mortgages.— In the stand- 
ard form of fire policies it is stated that the policy shall be 
void if insured has, during the term of the policy, procured 
other insurance on the same property. ‘This is to avoid 
double insurance on the property. ‘This provision is valid 
and the insurer is released if violated. In order to avoid 


(c) 14 Ruling Case Law, p. g10 ff. 
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the effect thereof insurance companies, on notification, usu- 
ally allow additional insurance and validate the policy by 
attaching a rider thereto to that effect. 

One of the provisions in fire insurance contracts on per- 
sonal property is that if there is a chattel mortgage on the 
property then the contract is void. The violation of this 
provision will avoid the contract. Riders are often attached 
permitting a chattel mortgage. 


Ill 
Life Insurance 


§ 330. No Standard Policy.— There is no standard 
form of life insurance policies but there are many provisions 
and conditions found in the policies of one company that are 
likewise found in the policies of other companies. 

§ 331. Insurable Interest.— A person always has an in- 
surable interest in his own life and he may therefore take 
out a policy on his own life payable on his death to some 
stranger. Likewise one closely related by blood or mar- 
riage has an insurable interest. For example, a father has 
an insurable interest in the life of his son, and a wife in the 
life of her husband, etc. Again, if one owes money to an- 
other then to the extent of the loan the creditor has an insur- 
able interest in the life of the debtor. In all these cases the 
law presumes that it is to the interest of the beneficiary 
that the insured should continue to live and hence the bene- 
ficiary would not be likely to do any act which would cause 
the death of the insured. If, however, one, a total stranger, 
could take out a policy of insurance on the life of another, 
then there might be an inducement to cause the death of the 
insured and the contract would become a gambling trans- 
action.® 

§ 332. Suicide— The weight of authority is that the 
self-destruction of the insured whether sane or insane will 
not allow the insurer to escape liability, there being nothing 


(d) 6L. R. A. 136 ff. 
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to the contrary in the policy, unless the policy was taken 
out with the intention of committing suicide, in which event 
the insurer will be released. Where the policy provides 
that in the event of suicide the policy will be void this pro- 
vision will apply if the insured was sane at the time of the 
self-destruction. But when the policy provides that it shall 
be void in the event of suicide whether the insured was sane 
or insane then by the weight of authority the policy will be 
avoided in the event of self-destruction. 

§ 333. Deathin Violation of Law.— Many policies pro- 
vide that the insurer shall not be liable if the insured comes 
to his death in consequence of the violation of the law. 
Thus where a man is executed for committing murder and 
where a burglar is shot by the police while in the act of 
burglarizing a home, there can be no recovery on the policy. 
It has also been held that even though such a provision is 
not found in the policy the insurer is still exempt on the 
grounds of public policy.° 

§ 334. Incontestable Clause.— In many policies of life 
insurance there is found a provision that after a certain 
length of time the policy shall be incontestable except for 
certain specific causes. This clause is valid and is binding 
on the insurer. Where the insured has no insurable inter- 
est, however, in the life of the insured this renders the entire 
contract illegal and hence although not excepted in the in- 
contestable clause this defense can still be urged success- 
fully by the insurer. 

§ 335. Accident Insurance.— An accident is an unex- 
pected occurrence. An accidental injury is an injury to the 
person of the insured coming unexpectedly and uninten- 
tionally, and out of the ordinary course of events. 

§ 336. External, Violent, and Accidental.— Accident 
policies employ the terms external, violent, and accidental. 
It was the desire of the insurance companies by the use of 
these terms to confine liability to causes where the injury 
was occasioned by external force alone. There are many 
cases, however, where the insurers are held liable though 


(e) 25 Cyc. 875. 
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no external force be applied.‘ Thus, if one attempts to lift 
a heavy weight and bursts a blood vessel, this has been held 
to permit a recovery. Death by choking from food has 
also been held to be accidental. 

§ 337. External and Visible Signs.— Accident policies 
provide that there must be external and visible signs of the 
injury received in order to hold the insurer. This provision 
has been held to be inapplicable to cases where death has 
ensued. It has likewise been held that the injury itself need 
not be external and visible, provided the evidenc of acci- 
dental injury can been seen by the eye or ascertained through 
the senses. 

§ 338. Miscellaneous.— There are numerous important 
types of insurance other than fire, life and accident. For 
example, marine insurance deals with loss sustained on ac- 
count of the perils of the sea. It is accordingly of great 
importance to the commerce of the world. Again, since the 
growth of the automobile industry, automobile insurance has 
become one of the most profitable branches of the business. 
Both prior to and since the passage of statutes in the various 
states compensating workmen for injuries received under 
certain circumstances regardless of the negligence of the 
employer, liability insurance, protecting employers from loss 
through claim of employees, has become a necessary incident 
to the conduct of business. This and numerous other types 
of insurance that might be mentioned are all governed by 
the same general laws applicable to the construction of in- 
surance policies. Owing to the necessary limitations of this 
work it is impossible to discuss these subjects in detail. 


QUESTIONS 
I. Define insurance, insurable interest; estoppel and 
waiver. 
II. State why a contract of insurance is not a gambling 
contract. 


(f) x4 R. CL. p. 1239 £. 


III. 
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What are the essentials of a valid contract of in- 
surance? 

Why is an insurable interest a necessary essential in 
all contracts of insurance? 

What relation does a beneficiary in a life insurance 
policy have to the insured ? 
Can an insurer complain because the insured had no 
insurable interest after the loss has occurred? 
What is the incontestable clause in life insurance 
policies. 

Does suicide relieve the insurer? Explain fully. 

What are accidental injuries? What are external 
and violent injuries? 

Why is marine insurance of importance? 

Give an example of property inaccurately described. 
Give an example of death by accidental injury. 
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I. In General 


§ 339. Historical Sketch.— Just as partnerships and 
corporations sprang into existence and grew in importance 
as a result of increased commercial activity, so the use of 
commercial paper came about in the same way. In the early 
days of civilization, business transactions took the form of 
barter or exchange. For example, Allen had a hunting dog 
which Baker wanted, and Baker had a bow and arrow which 
Allen wanted. Hence they exchanged or traded. As busi- 
ness grew, various commodities which were very common 
were used as a standard of value. Then money came into 
use. Money may be defined to be “ any material that by 
agreement serves as a common medium of exchange and 
measure of value in trade.” ® 


(a) Standard Dictionary: Money. 
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As commercial activities continued to grow and men’s 
confidence in one another became more marked, they came 
to use certain written instruments in the place of metallic 
money. Thus, Allen of England owed Baker of Italy one 
thousand dollars. Baker wished to buy one thousand dol- 
lars’ worth of goods from Carter of England. Baker there- 
upon wrote Allen a letter, requesting him to pay Carter 
the one thousand dollars which is due, and Baker further 
agreed that if Allen paid the money to Carter, then the old 
debt would be cancelled. Allen agreed to comply with the 
request. In this way Allen avoided sending the money 
which he owed Baker, across the ocean to Italy, and Baker 
saved the expense and delay necessary to sending the money 
from himself, in Italy, to Carter, in England. After a while 
it grew to be quite customary for a man of one state or 
country transacting much business with a man of another 
state to use this method of doing business, and thus save 
the danger, as well as the expense and trouble, of transport- 
ing metallic money from place to place. Such requests or 
orders by a party in one state on a party in another state, 
requesting such second party to pay a sum of money to a 
third party, came to be known as “ Foreign Bills of Ex- 
change.”” Evidence has been found that such bills of ex- 
change were used by Italians as early as the twelfth century. 
Their use came to be known in England and the merchants 
of that country took very kindly to them. This was the 
beginning of the use of commercial paper, which has been 
very aptly said “‘ to include all those instruments of indebted- 
ness which are treated and used, in the commerce of the 
world as the equivalent or representatives of money, or 
which are given the characteristics of money in the further- 
ance of commercial needs.” ” 

After foreign bills of exchange were very generally used, 
it was found that it would be convenient to use such instru- 
ments between people living in the same country, hence, what 
are known as “Inland Bills of Exchange” were created. 
By a few steps further, checks, promissory notes, and a num- 


(b) Tiedeman on Bills and Notes, § 2. 
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ber of other forms of instruments were invented and re- 
ceived the sanction of the law. 

§ 340. Negotiability and Assignability Differentiated. 
— With this rough sketch of the history of commercial 
paper, we are now ready to inquire into the distinction be- 
tween commercial paper that is negotiable and that which is 
not negotiable. 

Commercial paper which is not negotiable is said to be 
assignable. The student has learned that the rights grow- 
ing out of contracts are often assignable. By the common 
law, however, the assignee of such rights could not sue in 
his own name, but was obliged to sue in the name of the 
assignor. For example, if Allen had one hundred dollars 
due him as money due on contract from Baker, Allen could 
assign his right to the money to Carter. If afterwards 
Baker failed to pay, then by the common law, Carter could 
not sue Baker, but was obliged to sue in the name of Allen. 
In the very early common law, if Allen wished to be disagree- 
able, he could prevent Carter from using his (Allen’s) name. 
This, of course, resulted in hardship and dissatisfaction. 
Gradually the rule was changed so that if the assignee stated 
in the petition that he was suing for his own benefit, although 
he was using the name of the assignor, then the assignor 
could not interfere in the suit. But even under the rule as 
changed, if any reason existed why the debtor (the person 
who owed the money) would not have to pay the money to 
the assignor, then notwithstanding that the assignee knew 
nothing of such reason when the contract was originally as- 
signed to him, yet he could not recover from the debtor. 


EXAMPLE: 


Allen sold Baker $1,000 worth of goods on credit, and, after 
Baker received the goods, he discovered that Allen had not complied 
with certain conditions of the contract of sale. In the meantime 
Allen assigned his rights in the contract to Carter, who knew nothing 
of Allen’s breach of contract. When Carter wished to collect the 
$1,000 from Baker, the latter refused to pay all the money on the 
ground that he had an offset against Allen for the breach of the 
original contract. This Baker could lawfully do. 
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While the change was taking place from the old common 
law rule (which permitted interference by the assignee in a 
suit against the debtor) to the new common law rule (which 
permitted no interference by the assignor), the merchant 
soon came to realize the necessity for more convenient busi- 
ness methods and a fairer legal rule in the way of certain 
forms of commercial paper. It became necessary in order 
to expedite business that if certain forms of commercial 
paper (at first, such as bills of exchange, and later, promis- 
sory notes and checks) were to have any value in business 
and were to have the attributes of money, then such paper 
must be capable of free assignment from hand to hand 
without all the regulations which apply to ordinary con- 
tracts, and, through the influence of merchants, the legal 
rule finally came to be established that if bills of exchange, 
promissory notes, and checks were made payable to the as- 
signee ‘‘ or his order,’”’ or if made payable to bearer, then 
the assignee could sue on them in his own name and be free 
from any interference by the assignor. Moreover, the fur- 
ther rule was established that the assignee of such com- 
mercial paper as bills of exchange, promissory notes, and 
checks, did not take them subject to so-called ‘‘ equities ”; 
1, e., any defenses not appearing on the face of the instru- 
ment, except such defenses as would absolutely negative the 
instrument as a monetary obligation. By “ negativing the 
instrument as a monetary obligation” is meant rendering 
the instrument absolutely worthless in the hands of any per- 
son whatever. If, for example, the instrument were a for- 
gery, such a defense could always be set up by anyone sued 
on the instrument, as it would negative the value of the in- 
strument as a monetary obligation. So, if the person mak- 
ing the instrument was an insane person under guardianship, 
the instrument would have no value as a monetary obliga- 
tion. But there are many equities which do not absolutely 
negative the instrument as a monetary obligation and these 
equities cannot be relied on as a defense in an action brought 
by a bona fide holder of a negotiable instrument (one who 
has lawful title and possession of the instrument), who had 
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paid full value therefor and who purchased the instrument 
before maturity, and who knew nothing of such defenses 
before he took the instrument. 


EXAMPLES: 


1. Allen made a contract with Baker in which Baker agreed to 
deliver ten new Cleopatra pianos to Allen, in consideration for which 
Allen was to pay Baker ten thousand dollars. Baker delivered the 
pianos, but one of them was not new and was accordingly only worth 
one-half of what a new piano was worth. Baker after delivering 
the pianos to Allen went to Carter and showed him the written con- 
tract, and asked Carter to pay him (Baker) the ten thousand dollars, 
as he needed the money. Carter gave Baker the ten thousand dol- 
lars and Baker assigned his rights in the contract to Carter, where- 
upon Carter demanded the money from Allen. Allen refused to pay 
the full amount because he claimed a deduction of five hundred dollars 
on account of the fact that one of the pianos was not new. Allen 
had the legal right to a deduction, because of the breach of contract 
on the part of Baker, and because further Carter had no greater 
rights than Baker, as the contract was merely an assignable one and 
not a negotiable one. 

2. In payment for a buggy, guaranteed to last for one year, which 
Baker delivered to Allen, the latter gave the former a note reading 
as follows: 

St. Louis, Mo., January 4, 1910. 
$150.00 

One month after date I promise to pay to Richard Baker, or order, 
the sum of One Hundred and Fifty Dollars. 

JOHN ALLEN. 

The note did not state anything about the guaranty. Baker sold 
the note before maturity to the Carter Bank for $150. Two days 
after the sale of the note, the buggy fell to pieces because of poor 
construction. ‘The Carter Bank demanded that Allen pay the $150, 
but Allen refused to do so on the grounds that the buggy which he 
had purchased from Baker was worthless. Inasmuch as the Carter 
Bank knew nothing of the poor quality of the buggy for which the 
note was given, and as nothing was said on the face of the note about 
an existing guaranty, and as the written instrument, which Allen 
gave Baker was made payable to Baker, “or his order’”’—such a 
defense could not be set up by Allen. The Carter Bank could re- 
cover in full on the note which was a negotiable instrument. 


NEGOTIABLE INSTRUMENTS Bia 


3. Allen forged the name of Baker to a promissory note, which 
read as follows: 
Chicago, Illinois, January 2nd, 1914. 
“$1,000.00 
“One day after date I promise to pay John Allen, or order, One 
Thousand Dollars, with interest from date at the rate of six per 
cent per annum for value received. 
(Signed) “ RrcHaRp BAKER.” 
Allen then endorsed this note on the reverse side thereof, and sold 
it to the Carter Bank for $1,000, less the usual rate of discount. 
Allen then left Chicago and disappeared. The Carter Bank pre- 
sented the note to Baker for payment but Baker refused to pay. 
The bank could not recover because the note was a forgery, and this 
absolutely negatived it as a monetary obligation. It was of abso- 
lutely no value, no matter into whose hands it came and no matter 
what they paid for it. 


A negotiable instrument, then, is one which can be trans- 
ferred freely from party to party up to the time of its ma- 
turity (the time when it is due), and is one in which the 
holder of the instrument, provided he has paid value for it, 
takes it free from any defenses not appearing on the face 
of the instrument, except such defenses as absolutely negative 
the instrument as a monetary obligation, unless such holder 
had notice before he bought the instrument that certain 
defenses existed thereto. On the other hand, an assignable 
instrument is one which can be assigned by one party to 
another, but which gives the assignee no better rights than 
the first party had to whom the instrument was originally 
made payable. 

§ 341. Definitions.— Although the student is probably 
familiar with the ordinary terms current in the subject of 
negotiable instruments, still in order that he may get a more 
accurate idea of those terms we pause for a moment to de- 
fine them. 

A bill of exchange is an unconditional written order by 
one party (called the drawer) on a second party (called 
the drawee) in which such second party is directed to pay 
a sum certain in money on demand or at a definite time to 
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the bearer of the instrument or to some third person or his 
order (called the payee). The person who draws the bill 
is called the drawer. The party on whom the instrument 
is drawn, that is, the second party, is called the drawee and 
the party to whom the money is to be paid (or if the bill is 
payable to the drawer himself, then the bearer) is said to 
be the payee. In order to hold the drawee liable on a bill 
of exchange he must show his intention to be so held by 
writing the word “‘ accepted’ on the face of the instrument 
and sign his name thereunder. He is then called the ac- 
ceptor. A bill of exchange is ‘‘ foreign,” if it is to be paid 
in a different country, or, in the United States, in a different 
State, than that in which it is originally drawn. A bill of 
exchange is said to be “ inland”’ if it is to 2s paid in the 
same State in which it is drawn. 

A check is an unconditional written order dine by one 
party on a bank and directing the bank to pay a sum certain 
in money, on demand, either to the bearer of the check or to 
some third person or his order. By this it will be seen that 
a check is nothing more than a bill of exchange drawn on a 
bank with the additional elements that the check is to be 
paid on demand and that it is presumptively drawn on a 
fund which the drawer has deposited with the bank. A 
check is said to be certified if the bank has written the word 
“certified? on the face of the check. When this word is 
written on the check by the bank then the bank notifies the 
public that it will unconditionally pay the check provided 
the party to whom it is made payable presents it. 

A promissory note is an unconditional written promise 
by one party to pay to bearer or to pay to a second party 
or his order either on demand or at a definite time, a sum 
certain in money. The person who makes the promise to 
pay is called the maker, the one who is to receive the money 
is called the payee. 

The holder of a negotiable instrument is the payee or 
indorsee who is in possession of the instrument, or, if the 
instrument is payable to bearer, then the bearer. 
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Form of Bill of Exchange 


$1,000.00 St. Louis, Mo., Jan. 2, 1910. 

Fifteen days after date pay to the order of Thomas 
Carter the sum of One Thousand Dollars and charge same 
to the account of JOHN ALLEN. 


To Richard Baker, 
Springfield, Mo. 

The drawer of this bill is John Allen; the drawee is Rich- 
ard Baker and the payee is Thomas Carter. If Richard 
Baker wishes to do as requested then he will write across 
the bill the words ‘‘ Accepted, Springfield, Mo., Richard 
Baker.” 

Form of a Check 


Tue Str. Louis BANK 
St); Louis, Mo., \Janx2, 1970; 
Pay to the order of Richard Baker $100.00. One Hun- 
dred and no-100 Dollars. JoHN ALLEN. 
The drawer of this check is John Allen; the drawee is 
The St. Louis Bank; the payee is Richard Baker or anyone 
to whom he endorses the check. 


Form of a Promissory Note 


$2,000.00 St. Louis, Mo., Jan. 2nd, 1910. 
Three months after date I promise to pay to the order of 

Richard Baker the sum of Two Thousand and no-100 Dol- 

lars. JOHN ALLEN. 


The promissor on this note is John Allen; the promissee 
is Richard Baker. 

Although the technical terms of “bills of exchange,” 
“ checks,” or ‘‘ promissory notes’ are not necessary to con- 
stitute an instrument strictly negotiable, yet it will be found 
that all negotiable instruments may finally resolve them- 
selves into a grouping under one of these classes. 

The forms given above may be taken as fair examples 
of the forms ordinarily used in commercial transactions. 
It must be said, however, that no definite form is neces- 
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sary so long as the instrument contains the essentials of 
negotiability, which will be discussed in the mext para- 
graph. 

§342. Requisites of Negotiable Instruments.— The in- 
struments to be negotiable must conform to the following 
requirements: 

(1) It must be in writing and be signed by the maker 
(if in the nature of a promissory note) or by the drawer 
(if in the nature of a bill of exchange or a check). 

(2): It must contain an unconditional promise (if in the 
nature of a promissory note) or order (if in the nature of a 
bill of exchange or check) to pay a sum certain in money. 

(3) It must be payable on demand, or at a fixed or de- 
terminable future time. . 

(4) It must be payable to order or to bearer. 

(5) It must definitely name or indicate who is the 
drawee of the instrument, provided the instrument is in the 
nature of a bill of exchange or check. 


Negotiable Instruments’ Act 

§ 343. Historical— For many years the law of nego- 
tiable instruments in the several States of the United States 
was, and in some States still is, in a chaotic condition. Each 
State had its own precedents regarding most of the important 
problems and these precedents were usually different than, 
or in some way conflicted with the precedents in other States. 
On the recommendation of The American Bar Association, a 
number of States appointed a Board of Commissioners with 
a view to making the civil law of the several States more 
uniform. In 1896 this Board of Commissioners recom- 
mended to the various State legislatures an act, which they 
called The Negotiable Instruments’ Law and which was 
modeled closely after the English Act on Bills of Exchange 
and Promissory Notes. At the present writing over twenty 
States ° have adopted this act or code as a part of the statu- 
tory law, thereby superseding the common law on those 


(c) Colorado, Connecticut, Florida, Idaho, Iowa, Kentucky, Louisiana, 
Massachusetts, Maryland, Missouri, New Jersey, New York, North Dakota, 
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subjects of which it treats. This negotiable instruments’ 
law will be largely followed in the remainder of this chapter. 


II. Negotiation 


§344. What Constitutes Negotiation.— An instrument 
is negotiated when it is transferred from one person to an- 
other in such manner as to constitute the transferee the 
holder thereof. If payable to bearer it is negotiated by de- 
livery; if payable to order it is negotiated by the indorse- 
ment of the holder completed by delivery. 

§ 345. Delivery.— Delivery is the transfer of posses- 
sion, either actual or presumptive, from one person to an- 
other. If, for example, Allen would hand Baker a ne- 
gotiable instrument with the intention of transferring pos- 
session, this would be an actual delivery. If, however, Allen 
would hand the key of his desk to Baker, at the same time 
saying, “ Baker, here is the key to my desk. Go and take 
possession of the promissory note in my desk made payable 
to you by me,’”’ — this would give Baker constructive pos- 
session of the note until Baker actually got the note when 
he would have actual possession. 

§ 346. Indorsement.— An indorsement is a contract 
written on the back of a negotiable instrument. The one 
who makes the indorsement is called the indorser and the 
one to whom the indorsement is made is called the indorsee. 
Strictly speaking an indorsement is a contract written on the 
back of a negotiable instrument whereby the indorser trans- 
fers his full legal title to the instrument and also guarantees 
payment of the instrument at maturity, provided the parties 
primarily liable + fail to pay and provided further that cer- 


North Carolina, Oregon, Pennsylvania, Rhode Island, Tennessee, Utah, Vir- 
ginia, Washington, Wisconsin. 

(1) The person or persons primarily liable on an instrument are those 
who by the terms of the instrument are absolutely required to pay the 
same; as for example, the promissor in a promissory note and the acceptor 
of a bill of exchange and a bank when it certifies a check. All other parties 
are secondarily liable. In some states one who indorses a negotiable instru- 
ment as an accommodation to the maker is primarily liable on the instrument. 
Night & Day Bank v. Rosenbaum, 191 Mo, A. 559. 
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tain requirements of the law in relation to negotiable in- 
struments ‘are complied with. 

§ 347. Kinds of Indorsement.— An indorsement may 
be either special or in blank; or it may also be qualified, 
restrictive, or conditional. 

A special indorsement specifies the person to whom, or 
to whose order the instrument is to be paid; and the indorse- 
ment of such indorsee is necessary to the further negotia- 
tion of the instrument. For example, ‘‘ Pay to the order 
of Richard Baker — John Allen.” To further negotiate 
this instrument Richard Baker would have to indorse it. 

An indorsement in blank specifies no indorsee and an in- 
strument so indorsed is payable to bearer and may be ne- 
gotiated by delivery. The indorser simply writes his name 
on the back of the instrument. 

A qualified indorsement constitutes the indorser a mere 
assignor of the paper. A qualified indorsement passes title 
to the paper without rendering the indorser liable to pay 
for the indorsement on default of the parties primarily 
liable. The words ‘‘ without recourse”? are usually em- 
ployed to indicate an intention to become a qualified indorser. 
Such indorsement does not impair the negotiable character 
of the paper. An unqualified indorser is one who does not 
qualify his indorsement. 

A restrictive indorsement is one which is made with re- 
strictions as to the purpose of the indorsement. An in- 
dorsement is restrictive which does one of the following 
three things: 

(1) One in which the instrument is indorsed for pay- 
ment to one particular person, as, ‘‘ Pay to Richard Baker 
only.” 

(2) One in which the instrument is indorsed to the in- 
dorsee who is to collect the money as agent for the indorser, 
as ‘‘ Pay to Richard Baker for collection. John Allen.” 

(3) One in which the indorsee is to collect the money 
for the benefit of some third person, as, ‘“‘ Pay to Richard 
Baker for the benefit of Thomas Carter. John Allen.” 
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A restrictive indorsement renders the instrument non- 
negotiable unless the restriction is removed by the indorser. 

A conditional indorsement is one by which the indorser 
annexes some condition (other than the failure of prior par- 
ties to pay) to his liability, as ‘‘ Pay to order of Richard 
Baker when he reaches his majority. John Allen.” 


III. Rights of Holders 


§ 348. Definitions— A holder of a bill of exchange 
is a person who is legally in possession of it, either by in- 
dorsement and delivery, or by delivery alone. A person 
may be a “ holder in due course,” ? or a “ holder not in due 
course.” 

A holder in due course is a holder who has taken the in- 
strument under the following conditions: 

(1) That it is complete and regular on its face. 

(2) That he became the holder of it before it was 
overdue and without notice that it had been previously dis- 
honored, if such was the fact. 

(3) That he took it in good faith and for value. 

(4) That at the time the instrument was transferred 
to him, he had no knowledge or notice of any infirmity in 
the instrument or defect in the title of the person trans- 
ferring it. 

A holder not in due course is one in which any one of the 
foregoing four conditions is wanting. 

§ 349. Defenses.— In the hands of a holder other than 
a holder in due course, a negotiable instrument is subject to 
the same defenses as if the instrument were non-negotiable 
or assignable. A holder in due course takes a negotiable 
instrument free from so-called equities — which have been 
previously defined as those defenses not appearing on the 
face of the paper,— provided such defenses do not abso- 
lutely negative the instrument as a momentary obligation. 
Another way to state this is that a holder in due course 


(2) A holder in due course is often called a “ bona fide holder for value.” 
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holds a negotiable instrument free from all personal de- 
fenses and may enforce payment against all parties liable on 
it, but he does not hold the instrument free from so-called — 
absolute defenses. 

Personal defenses may be said to be those defenses which 
do not appear on the face of the instrument but at the same 
time do not absolutely render the instrument worthless as ‘a 
monetary obligation. They are those defenses which might 
be set up between the original parties to the instrument or 
against one not a holder in due course. Examples of per- 
sonal defenses are failure or want of consideration, payment 
of a bill or note before maturity and without cancellation or 
surrender of the instrument thereby making it possible to 
re-indorse it to some further holder in due course. 

Absolute defenses are those defenses which absolutely 
negative the instrument as a monetary obligation. Ex- 
amples of absolute defenses are incompetency of the primary 
obligor, such as insanity or infancy, and illegality of the 
consideration when a statute declares such contracts void, 
and forgery. 


EXAMPLES: 


1. Baker sold Allen a buggy for $500 in payment for which Allen 
gave Baker a promissory note. Baker immediately sold the note to 
Carter who was a holder in due course. “Two days after Allen re- 
ceived the buggy it fell to pieces because of poor workmanship on the 
part of Baker, the maker. Allen desired to escape payment on the 
note. He could not do so because it was in the hands of a holder in 
due course. But if Baker had not transferred the note to a holder in 
due course, Allen could have set up the defense of the failure of 
consideration. Cf. Cristy vy. Campau, 107 Mich, 172. 

2. Donald forged Allen’s name to a promissory note. ‘Then Don- 
ald sold the note to Carter who was a holder in due course. Carter 
could not collect the note from Allen inasmuch as Allen had never 
signed the note and the forgery of a man’s name does not make him 
liable on an instrument. Cf. Negotiable Instruments’ Law, Sec. 30. 

3. Allen was declared to be insane by a court having jurisdiction 
and a guardian was appointed for him. Allen then signed a promis- 
sory note for $1,000 to Baker. Baker sold the note to Carter, a 
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holder in due course. Carter sued Allen for the $1,000. He could 
not recover, for the insanity of Allen absolutely negatived the instru- 
ment as a monetary obligation. 


IV. Contracts of Maker; Also of Acceptor 


§ 350. Liability of Maker.— The maker of a promis- 
sory note engages absolutely that he will pay the instrument 
according to its tenor. The holder of the note need do 
nothing to fix the maker’s liability. Although it is cus- 
tomary for the holder to present the note to the maker on 
the day of maturity, still the failure to do so will not affect 
the maker’s liability on the instrument. The maker is a 
primary obligor and he can discharge his liability only by 
payment or the equivalent of payment, such as a legal re- 
lease or the operation of the statute of limitations. 

§ 351. Contract of Acceptor; Who is an Acceptor.— 
As has been previously indicated, an acceptor of a bill of 
exchange is a drawee to whom the bill has been presented 
and who has signified his intention to become primarily 
liable on the instrument by writing the word “ accepted” 
or its equivalent on the face of the bill or on a paper at- 
tached to the bill and signing his name thereunder. Only 
the drawee of a bill or some one acting for him may be 
the acceptor. 

§ 352. Kinds of Acceptances.— An acceptance may be 
either qualified or unqualified. An unqualified acceptance is 
one in which the acceptor assents to the terms of the instru- 
ment as drawn and agrees absolutely to pay the instrument 
according to its tenor. A qualified acceptance is one in 
which the acceptor does not fully assent to the instrument 
as originally drawn. If, for example, the acceptor would 
agree to pay only a part of the bill of exchange or if he 
would change the time of payment, his acceptance would be 
qualified. When a holder presents a bill of exchange he 
may demand that the acceptance be unqualified. If he per- 
mits the acceptor to qualify the acceptance and does not 
obtain the consent of the drawer and indorsers to such 
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qualified acceptance, he releases them from their liability on 
the instrument as secondary obligors. When a holder de- 
mands an unqualified acceptance, and the drawee refuses 
to comply with the demand the bill is then said to be dis- 
honored. 

§ 353. When Presentment for Acceptance is Neces- 
sary.— Presentment for acceptance must be made in the fol- 
lowing cases: 

(1) Where the bill is payable ‘‘ after delivery,” that is, 
after presentment to the drawee, or in any other case where 
presentment is necessary to fix the maturity of the instru- 
ment. 

(2) Where the bill expressly stipulates that it shall be 
presented for acceptance. 

(3) Where the bill is drawn payable elsewhere than at 
the residence or place of business of the drawee. 

Presentment for acceptance may be made in any other 
cases if the holder of the bill sees fit to do so. 

The drawee of a bill is allowed twenty-four hours to de- 
cide whether or not to accept; if he refuses to return the 
bill after that period of time has elapsed, he is deemed to 
have accepted it. 

§ 354 How Made.— Presentment for acceptance must 
be made by or on behalf of the holder at a reasonable hour, 
on a business day, and before the bill is overdue, to the 
drawee or some person authorized to accept or refuse ac- 
ceptance on his behalf. When a bill names two or more 
drawees, presentment must be made to all unless they are 
partners when presentment to one is sufficient. 

§ 355. When Presentment is Excused.— Presentment 
for acceptance is technically said to be ‘‘ excused” in the fol- 
lowing cases: 

(1) Where the drawee is dead or has absconded, or is a 
fictitious person, or is a person not having capacity to con- 
tract by bill of exchange. 

(2) Where after the exercise of reasonable diligence 
presentment cannot be made. 
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§ 356. Bill Dishonored.— A bill is said to be dishon- 
ored for non-acceptance in the following cases: 

(1) When the holder demands, and the drawee refuses 
to give an unqualified acceptance. 

(2) When presentment for acceptance is excused, as 
indicated in the next preceding paragraph. 

§ 357. Duty of the Holder Upon Dishonor.— If a 
bill is dishonored by non-acceptance the holder must give 
notice of the dishonor to the drawer and the indorsers in 
order to hold them liable on the instrument. The failure 
on the part of the holder to give such notice unless it be 
impossible for him to do so releases the drawer and in- 
dorsers from liability on the instrument. If the instrument 
be a foreign bill the holder must also have it “‘ protested ”’ 
or the drawer and indorsers will be released from liability 
thereunder. The word “ protest’? comes from the Latin 
protestor signifying to declare in public, or to bear witness, 
or to testify. In the law of negotiable instruments, pro- 
test may: be said to be a form of declaration in writing by a 
notary public (or sometimes by two reliable citizens where 
no notary resides in the district) that the bill of exchange has 
been presented for acceptance and acceptance has been re- 
fused.® 

§ 358. Effect of Acceptance.—If a drawee unquali- 
fiedly accepts a bill, he absolutely engages to pay it accord- 
ing to its tenor. He becomes the primary obligor on the 
instrument. If the drawee qualifiedly accepts a bill and 
such qualified acceptance is assented to by the holder without 
the consent of the drawer and the indorsers having been 
first obtained, then such drawer and indorsers are released 
from liability on the instrument but the acceptor is liable 
to the holder in accordance with the terms of his acceptance. 
If the drawer and indorsers do give their consent to such 


(3) The word protest is also used in negotiable instruments to mean 
that any negotiable instrument has been presented for payment, that payment 
has been refused, and that the notary has drawn up the necessary notice 
of the dishonor. 
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qualified acceptance then they remain liable as secondary 
obligors just as if the acceptance had been unqualified. 


V. Contract of Drawer and Indorser 


§ 359. Contract of Drawer.— We have seen that the 
maker of a note and the acceptor of a bill are primary oblig- 
ors and that they engage absolutely to pay the instrument. 
The drawer of the bill, however, is a secondary obligor and 
he engages to pay the bill only under certain conditions. 
It may seem strange to the student that the drawer of a bill 
should be considered a secondary obligor when as a matter 
of fact he is the person who originally drew up the in- 
strument. The reason for this is, however, that the drawer 
of a bill is presumed to have some funds with the drawee 
and that if the drawee accepts the bill the contract is then 
between the drawee and the holder. 

It has been said that the liability of the drawer of a bill 
becomes absolute if certain conditions are fulfilled. These 
conditions are as follows: 

(1) The bill must be duly presented to the drawee for 
acceptance if the bill is of such a character that presentment 
for acceptance is necessary. 

(2) If the bill is dishonored the drawer must be imme- 
diately notified to the effect. 

(3) The bill must be duly presented for payment on 
the day of maturity unless it has previously been dishonored 
for non-acceptance. 

(4) If the bill is dishonored by non-payment, the drawer 
must be notified of that fact. 

(5) If the bill is a foreign one it must also be pro- 
tested for non-acceptance or non-payment or both as the 
case may be. 

We have considered in detail all the technical terms used 
in the enumeration of these conditions except the phrases 
‘presentment for payment” and “ notice of dishonor.” In- 
asmuch as the rules applicable to presentment for payment 
and notice of dishonor hold good for all negotiable instru- 
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ments, in treating this subject the rules applicable to all 
negotiable instruments will be given. 

§ 360. Presentment for Payment; What Constitutes 
Such Presentment.— To present a negotiable instrument 
for payment means to exhibit the instrument to the one 
primarily liable on the instrument and to demand expressly 
or impliedly that he pay the same. Presentment for pay- 
ment to be sufficient must comply with the following requi- 
sites: 

(1) It must be presented by the holder or by some per- 
son authorized to receive payment on his behalf. 

(2) It must be presented to the person primarily liable 
on the instrument or if he is absent or inaccessible then to 
any person found at the place where the presentment is 
made. It must be presented at a reasonable hour on a busi- 
ness day. 

(3) It must be presented at a proper place which is as 
follows: 

(a) Where a place of payment is specified the bill 
should be presented at such place. 

(b) Where no place of payment is specified but the ad- 
dress of the maker of a note or acceptor of a bill of exchange 
is given then it should be presented at such place. 

(c) Where no place of payment is specified and no ad- 
dress is given then it should be presented at the place of 
business of the maker or acceptor as the case may be, but 
if said maker or acceptor has no place of business then it 
should be presented at his residence. 

(d) Where none of the preceding rules apply, then the 
instrument may be presented to the maker or acceptor wher- 
ever he may be found or at his last known place of business 
or residence. If the bill need not be presented for ac- 
ceptance, then, presentment for payment must be made to 
the drawee. 

§ 361. When Presentment for Payment May be Dis- 
pensed With.— Presentment for payment is dispensed with, 
if, after the exercise of reasonable diligence presentment 
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cannot be made in accordance with the rules set forth in the 
next preceding paragraph. Presentment for payment may 
also be dispensed with if presentment is waived. In order 
to waive presentment for payment of all parties concerned 
the words ‘‘ presentment for payment waived” or words 
to similar effect should be written across the face of the in- 
strument. Any person secondarily liable on an instrument, 
may, if he chooses, waive presentment so far as he is con- 
cerned by writing the words “ presentment for payment 
waived ” above his signature. 

§ 362. When Presentment Must Be Made.— When an 
instrument is payable on a certain date then it must be pre- 
sented for payment at that time in order to hold the party 
secondarily liable. When an instrument is payable on de- 
mand presentment must be made a reasonable time after the 
issue (the putting into circulation) of the instrument ex- 
cept that in the case of a bill of exchange payable on demand, 
presentment for payment will be sufficient if made within a 
reasonable time after the last negotiation. 

Delay in making presentment for payment is excused when 
the delay is caused by circumstances beyond the control of 
the holder and is not imputable in any way to his own fault, 
misconduct or negligence. As soon, however, as the cause 
of the delay ceases presentment should be made with due 
diligence. 

§ 363. Notice of Dishonor; What Constitutes Notice 
of Dishonor.— Notice of dishonor is simply a statement 
either in writing or orally that a certain negotiable instru- 
ment, which must be therein described, has been dishonored 
by non-acceptance or by non-payment. When a notice of 
dishonor is duly addressed, stamped, and deposited in a 
postofhice or in a letter box, the sender is deemed to have 
given notice, notwithstanding any miscarriage in the mails. 

§ 364. By Whom and to Whom.— Notice of dishonor 
may be given by or on behalf of the holder, or by or on 
behalf of any party to the instrument who might be com- 
pelled to pay the value of the instrument to the holder, pro- 
vided that the party giving the notice would thereby protect 
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his right to reimbursement from the party to whom the 
notice is given. Aside from a few exceptions, notice of dis- 
honor must be given to all parties secondarily liable on a 
negotiable instrument and any such party not given notice 
is discharged from all further liability. The exceptions to 
the rule that notice must be given may be stated as follows: 

(1) Notice may be waived by any party either orally 
orinwriting. The usual method is to write the words “ pre- 
sentment, protest, and notice waived’”’ thereby waiving the 
three rights which a party secondarily liable has. Some- 
times, however, merely the words “ notice waived ” are writ- 
ten above his signature by a party secondarily liable. In 
the latter case notice only is waived as to such party. 

(2) Notice is dispensed with by law when after due 
diligence it cannot be given. 

(3) Notice need not be given to a drawer if he has 
drawn the bill on himself or on his agent or if the drawee is 
a fictitious person or a person not competent to contract or 
if the drawer has no right to expect that the drawee will 
honor the bill or if the drawer has countermanded payment. 

(4) Notice need not be given to an indorser on any ne- 
gotiable instrument if the instrument was made or accepted 
for the indorser’s accommodation.* 


EXAMPLE: 


Allen wanted to borrow $500. He induced his friend Baker to 
make a promissory note to Carter for $500. Allen indorsed the note, 
whereupon Carter loaned the money to Allen. This note was made 
for Allen’s accommodation, hence Allen would not be entitled to 
notice of dishonor. 


§ 365. Contract of Indorser on a Negotiable Instru- 
ment.— An unqualified indorser’s contract is of dual nature. 
First, he promises to pay the face value of the instrument to 
a subsequent holder in due course, provided the party pri- 
marily liable fails to pay and provided further that due pre- 

(4) A negotiable instrument is said to be drawn for a person’s accom- 


modation if the instrument was drawn in order to render him financial 
assistance. 


i 
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sentment and protest be made and notice of dishonor be 
given when these aré necessary and, second he makes certain 
warranties. [hese warranties may be stated as follows: 

(1) That the instrument is genuine and is in all respects 
what it purports to be. 

(2) That he has good title thereto. 

(3) That all prior parties had capacity to contract. 

(4) That the instrument is valid and subsisting at the 
time of his indorsement. 

The contract of a qualified indorser is not of a dual na- 
ture. A qualified indorser does not promise to pay the in- 
strument if the primary obligor defaults but he does make 
the first three of the warranties of an unqualified indorser 
stated above and he also warrants (4) that he has no knowl- 
edge of any fact which would impair the validity of the in- 
strument or render it valueless. For the breach of any of 
these warranties he is accordingly liable to a subsequent 
holder in due course. 

If the holder of a negotiable instrument transfers an in- 
strument by delivery only he is liable in the same way as if 
he were a qualified indorser with this one exception: the 
qualified indorser’s warranties extend to all subsequent hold- 
ers in due course, but a holder who transfers by delivery is 
liable only to his immediate transferee. 

§ 366. Order in Which Indorsers are Liable.— As re- 
spects one another, indorsers are liable prima facie in the 
order in which they indorse, that is, the first indorser is li- 
able to a second indorser or to any subsequent indorser and 
the second indorser is liable to the third, etc. Evidence is 
admissible, however, to show that between themselves they 
have otherwise agreed. 

§ 367. Irregular and Accommodation Indorsers.— 
Where a person not otherwise a party to any instrument 
places thereon his signature in blank before delivery he is 
called an irregular indorser. A person who signs as an ir- 
regular indorser does so in order to accommodate (that is 
to lend his credit to) some of the original parties to the in- 
strument. Probably the reason for calling such an indorse- 
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ment “irregular” is that it might be scratched out and yet 
the tally of indorsements would be complete. 


EXAMPLE: 


Allen made a promissory note to Baker for $1,000. Carter then 
signed his name on the back of the note. Then Baker, who was 
payee of the note, signed his name under that of Carter. Baker 
then sold the note to Donald. Carter is an irregular indorser, for 
his indorsement is out of place and is not necessary to complete the 
tally of indorsements. 


An accommodation indorser is one who indorses a note to 
render someone financial assistance, that is to lend his credit 
to the paper. From what has preceded in regard to an ir- 
regular indorser it will be seen that every irregular indorser 
is an accommodation indorser. It must now be stated, how- 
ever, that every accommodation indorser is not an irregular 
indorser. An accommodation indorsement may appear in 
the regular tally of indorsements and may apparently be an 
indorsement for value. 


EXAMPLE: 

Allen wished to borrow $1,000 from a bank. Inasmuch as his 
own credit was not good at the bank and inasmuch as his friend’s, 
Baker’s, credit was good, Allen asked Baker to appear on the note 
as an accommodation indorser. Baker agreed to do so, whereupon 
Allen drew a promissory note payable to Baker for $1,000. Baker 
then indorsed the note in blank and then handed it back to Allen 
who presented the note at the bank for payment. In such a case 
Baker is an accommodation indorser. 


An irregular indorser is liable to all holders in due course 
except as to those for whose benefit he signs. An accom- 
modation indorser is liable to all subsequent holders in due 
course except as to those for whose benefit he has signed. 


VI. Discharge 
§ 368. Instruments; How Discharged.— A negotiable 
instrument may be discharged in any one of the following 
ways: 


a 
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(1) By payment in due course by or on behalf of the 
principal debtor. 

(2) By payment in due course by the party accommo- 
dated, where the instrument is made or accepted for accom- 
modation. 

(3) By the intentional cancellation or suspension 
thereof by the holder. 

(4) By any other act which will discharge a simple 
contract for the payment of money. 

(5) By the fact that the principal debtor has become 
the holder of the instrument at or after maturity in his own 
right. 

§ 369. Discharge of Those Secondarily Liable— A 
party secondarily liable on the instrument is discharged in 
the following manner: 

(1) By any act which discharges the instrument. 

(2) By the intentional cancellation of the signature of 
the party secondarily liable by the holder. 

(3) By the voluntary discharge by the holder of a prior 
party. 

(4) By a valid tender of payment made by a prior 
party. 

(5) By any contract or understanding between the 
holder and a party primarily liable to extend the time of 
payment or to postpone payment unless the party secondarily 
liable consents to such agreement. 

(6) Failure of holder to protest or give notice of dis- 
honor when such be necessary. 

§ 370. Effect of Material Alteration of Instrument.— 
When a negotiable instrument is materially altered by any 
party, who acquires or holds the instrument lawfully, with- 
out the consent of all the parties primarily liable thereto, 
such party so altering the instrument cannot recover thereon. 
He may also be liable in a criminal proceeding brought by 
the state. He is also liable on said instrument as altered 
in a civil action brought by any or all parties who acquire 
said instrument lawfully subsequent to said alteration and 
without notice thereof. But when an instrument which has 
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been materially altered falls into the hands of a holder in 
due course, such holder not being a party to the alteration, 
or having any knowledge thereof, he may not only enforce 
payment of the instrument as it stands in its altered form as 
against all parties making or assenting to the alteration and 
against all parties indorsing subsequent to the alteration 
and prior to his purchase of the instrument but he may also 
enforce payment according to the original tenor of the in- 
strument against all parties to the instrument prior to the 
alteration. 

What constitutes a material alteration? Any alteration 
is material which changes, first, the date; second, the sum 
payable, either principal or interest; third, the time of pay- 
ment; fourth, the number or relations of the parties; fifth, 
the medium of currency in which payment is to be made. 
An instrument is also held to be materially altered if a place 
of payment is added when none is specified. 


QUESTIONS 


I. What is the distinction between assignability and 
negotiability? Do you regard this distinction 
as important? 

II. Give an original illustration showing the difference 
in the rights of persons who acquire assignable 
and negotiable instruments. 

III. Give an illustration of a foreign bill of exchange 
and of a promissory note. 

IV. Define the following terms and give an illustra- | 
tion thereof: a holder in due course, a restric- 
tive indorsement, an indorsement in blank, a 
qualified indorsement. 

V. What is the contract of a maker of a promissory 
note? Of an acceptor of a bill of exchange? 

VI. Give an original illustration of a qualified accept- 
ance. Suppose an acceptor qualifies his accept- 
ance and the holder does not notify the indorser 
of the bill of the qualification. What effect 
does this have on the liability of the drawer? 


55° 
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Allen drew the following bill of exchange: 
‘* $10,000.00 
New York City, N. Y., January 2nd, 1914. 
One day after date pay to the order of 
THOMAS CARTER 
the sum of Ten Thousand Dollars, and charge 
the same to the account of 
(Signed) JOHN ALLEN. 
To Richard Baker, 

‘New York City.” 

Must this bill of exchange be presented by 
Allen to Baker for acceptance? Must it be 
presented for payment? Would there be any 
legal objection to its presentment for accept- 
ance? 

Allen and Baker were partners. Carter drew a 
bill of exchange on Allen and Baker, payable 
to the order of Donald. Donald presented the 
bill for acceptance to Allen, who accepted it, 
but did not present it to Baker. Was this suf- 
ficient? State reasons. 

Allen drew a bill of exchange on Baker for one 
hundred dollars, payable to the order of Carter. 
Before Carter could present the bill for accept- 
ance Baker died. Was it obligatory on Carter 
to present this bill for acceptance, and if so, to 
whom should he present it? 

Suppose Allen presents a bill of exchange drawn 
on Baker to Baker, and Baker refuses to ac- 
cept it. What is this called? : 

Allen drew a bill of exchange on Baker, payable 
to the order of Carter, in the sum of one thou- 
sand dollars. Donald indorsed the bill as an 
accommodation for Allen. Allen presented the 
bill to Baker for acceptance, but Baker refused 
to accept it. What should Carter then do? 
Why? 

Allen drew a bill of exchange on Baker, payable 
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to the order of Carter, for five hundred dollars. 
Baker wrote his unqualified acceptance on the 
face of the bill. When the time came for pay- 
ment Baker refused to pay. Could Carter col- 
lect from Baker? Could he collect from 
Allen? 

(A) Suppose no place for payment of a bill of ex- 
change is given, but the address of the drawee 
is stated on the instrument. Where should the 
bill be presented for payment? (B) Give an 
original illustration showing that presentment 
for payment may be dispensed with. 

Is delay in presenting a negotiable instrument for 
payment ever excused? 

Give two illustrations of exceptions to the rule that 
notice of dishonor of a negotiable instrument 
must be given to all parties secondarily liable. 

When is a negotiable instrument drawn for accom- 
modation? Illustrate. 

What is the liability of a holder of a negotiable 
instrument who transfers it by delivery only? 
What is the liability of a qualified indorser? Give 
an original illustration showing the order in 

which various regular indorsers are liable. 

State all the methods by which a negotiable instru- 
ment may be discharged. How is one sec- 
ondarily liable on a negotiable instrument dis- 
charged? 

What is the effect-of a material alteration of a 
negotiable instrument? 


REFERENCES 


C. G. Tiedeman on the Law of Bills and Notes 
(The F. H. Thomas Law Book Co., St. Louis) 
T. H. Calvert’s Daniel on Law of Negotiable In- 


struments 


(Baker, Voorhis & Co., New York City) 


o 


352 


AMERICAN BUSINESS LAW 


J. J. Crawford on the Negotiable Instruments Law 
(Baker, Voorhis & Co., New York City) 

M. M. Bigelow’s Bills & Notes 

(Little, Brown & Co., Boston) 

E. W. Huffcutt on Bills & Notes 

(Baker, Voorhis & Co., New York) 

8 Corpus Juris 1 

(The American Law Book Co., New York) 


CHAPTER XXIII 
PROPERTY 


OUTLINE 
Definition 
I. Nature of Real-Personal 
Forms Classification Corporeal-Incorporeal 
Fixtures 


Legal 
Character of the Estate| (o84tte 


Of Inheritance 
Frechold{ OF | than Inheritance 
Years 
II. Estates in Less than) Year to Year 
Realty Freehold | At Will 
At Sufferance 


Quantity of Interest 


Time they vestJ 1” Possession 
In Expectancy 


In Severalty 
Number of Owners ~ In Common 
In Joint Tenancy 


Estates in) Character of the Estate 
Personalty |Of the Tenancy, Time and Tenure 


PROPERTY 
5 


A. By Descent 
B. By Purchase 


A. Real Property) Act of Parties Grant 


IV. Methods of f Devise 
Acquiring Operation of Law 
and Trans- 1. Escheat F 
ferring : 22 Adverse Possession 
Property 3. Eminent Domain 


a By Act of Parties 


B. Personal Property HBS Operation’ of Low 


V. Mortgages and Liens 


Part I— Nature and Forms 


cc 


§ 371. Meaning of the term property 3 
§ 372. Classification and definitions 


§ 373. Fixtures 
353 - 


S04 AMERICAN BUSINESS LAW 


Part II — Estates in Realty 


§ 374. Definition and explanation 

§ 375. Character of estates 

§ 376. Length of time estates are to continue 
§ 377. Freehold estates of inheritance defined 
§ 378. Estates less than freehold 

§ 379. Times when estates vest 

§ 380. Number and relation of occupants 

§ 381. Landlord and tenant defined 

§ 382. Rights and remedies of a landlord 

§ 383. Duties of a landlord 

§ 384. Rights and remedies of a tenant 

§ 385. Duties of a tenant 

§ 386. Termination of a lease 


Part III — Estates in Personalty 


§ 387. Character of the estate 
§ 388. Of the tenure, time and tenancy in Chattels 


Part IV — Methods of Acquiring and Transferring Property 
§ 389. In general 


(a) Methods of acquiring title to real property 
§ 390. Methods named 
§ 391. Title by descent 
§ 392. Title by purchase 
§ 393. Title by operation of law 
§ 394. Title by escheat, adverse possession and eminent domain 
§ 395. Title by act of parties 
§ 396. Title by public and private grants 
§ 397. Requisites of a valid deed 
§ 398. Component parts of a deed 
§ 399. Warranty and quit-claim deeds 
§ 400. Title by devise,— wills 
§ 401. Some facts about wills 


(b) Methods of acquiring title to personalty 


§ 402. Methods named 
§ 403. Title by operation of law 
§ 404. Title by act of parties 


PROPERTY 358 


Part V — Mortgage and Liens 
§ 405. In general 


§ 406. Mortgages 
§ 407. Liens 


Part I— Nature and Forms 


§ 371. Meaning of the Term “ Property.” — Broadly 
speaking the term “ property” includes, first, any object 
which is capable of exclusive possession and, second, the 
right to use, enjoy, and dispose of such an object. ‘‘ The 
term is, therefore, said to be nomen generalissimum (a most 
general name) and to include everything which is the sub- 
ject of ownership corporeal or incorporeal, tangible or in- 
tangible, visible or invisible, real or personal, choses in action 
as well as in possession,! everything which has an exchange- 
able value, or which goes to make up one’s wealth or es- 
tate.” * Ina more limited sense, however, the word “ prop- 
erty’ is used to designate only the right to use, enjoy, and 
dispose of an object, and not to include the object itself. 
Unfortunately, however, the word is sometimes used in its 
broad sense and sometimes in its strict sense in various legal 
documents and even in the same legal document, and, hence, 
its meaning can be determined only by ascertaining the con- 
nection in which, and the purpose for which, it is used. 

Although most things which exist on earth are capable of 
exclusive use, enjoyment, and disposition and are, therefore, 
property, yet there are some things which cannot be classed 
as property. For example, the air, light, and ocean water 
are not property. They belong to mankind in common; 
they are not capable of exclusive enjoyment by any one in 
particular. But if an individual incloses a certain portion 
of air or ocean water in a receptacle which belongs to him, 
then, so long as he retains them in that receptacle, they are 
his property. 

§ 372. Classification and Definitions.— There are many 

(1) The terms “choses in action” and “in possession” will be defined 


in the next section. 
(a) 32 Cyc. 647. 


356 AMERICAN BUSINESS LAW 


possible classifications of property,? but for the purpose of 
this work only two shall be considered: (1) Real and per- 
sonal; (2) corporeal and incorporeal. 

(1) Real and personal property have two meanings cor- 
responding to the two uses of the word “ property.” The 
one meaning which we shall now consider has reference to 
the objects (both physical and those existing only in con- 
templation of the law) embraced in the term. The other 
meaning, which we shall consider in Part II of this chapter, 
designates the extent of the right and interest which one has 
in certain objects. 

In regard to the objects embraced, real property is said 
to include lands, tenements and hereditaments. Professor 
Huffcutt in his work on ‘“‘ The Elements of Business Law ” 
has given the following lucid statement of the meaning of 
these terms: 

‘““(a) Land comprehends the soil and those things an- 
nexed to it either by nature or by man, such as waters, trees, 
ores, houses, fences, etc. The land in contemplation of law 
extends downward to the center of the earth and upward 
to the highest heavens. Thus, cne owning ten acres of 


(2) In the Roman law one classification of property was into movables 
and immovables; and it is sometimes said that our classification of real 
and personal property is based on the Roman classification mentioned. 
Although it is true that our personal property corresponds rather closely to the 
Roman movables and that our real property corresponds very closely to the 
Roman immovables, yet the terms “real” and “ personal” were not selected, 
as were the corresponding terms of the Roman law, to designate the kinds 
of objects included in each class. “They were first applied to actions and 
were afterwards extended to property with the meanings that they had ac- 
quired in connection with actions. A real action was one brought for the 
recovery of the res—the thing itself; while a personal action had for its 
object the recovery of damages from some person for the breach of a con- 
tract or other obligation.’ The rule then came to be established that the 
only object for which a real action could be brought was land, while for all 
other property a personal action had to be brought. From this time on the 
term “real property” was used to designate land, while “ personal prop- 
erty” designated every other kind of property. The terms are still used in 
much the same way, although the reason for their selection has long since 
disappeared. 
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land would have his possession defined by a pyramid with 
its apex at the center of the earth and with its sides passing 
through his boundaries indefinitely into space. Any one 
breaking into this pyramid or ‘ close’ at any point is said to 
be a trespasser. 

‘“(b) The term tenements is broader than the term 
land, and includes not only lands, but also whatever else 
could be held under feudal tenure, such as easements in lands. 
If B owns tract X and C owns tract Y, C may acquire for 
the benefit of tract Y a right of way over tract X._ C, there- 
fore, owns lands (tract Y) and tenements (right of way 
over tract X). The modern use of the term ‘tenement’ 
to describe a building rented to tenants is to be distinguished 
from this technical meaning. 

““(c) The word hereditaments is the broadest of all, 
and includes whatever may be inherited by an heir from 
an ancestor. It includes not only lands and tenements but 
also heirlooms, such as an historic powderhorn, family 
je~els, etc. Heirlooms, while common in England, are not 
known to our law, and therefore hereditaments and tene- 
ments are substantially equivalent terms in the United 
States. Corporeal hereditaments or tenements are things 
material, such as lands, houses, etc.; incorporeal heredita- 
ments or tenements are intangible rights arising out of ma- 
terial things, such as the right to collect rent out of lands, 
the right to exercise the franchise to maintain a toll bridge 
or a ferry, or the right to take ore out of another’s land.” ” 

The student need not feel any great concern if he does 
not fully grasp the meaning of the terms ‘‘ tenements ” and 
“hereditaments ” inasmuch as they are of a purely technical 
signification. For practical purposes an understanding of 
the word “ land ”’ is sufficient. 

The phrase “ personal property” with reference to the 
objects embraced includes chattels real and chattels personal. 
Chattels real include such interests as are annexed to, or 
concern, real estate, which, at the same time, do not pass 


(b) Huffcutt on the Elements of Business Law, p. 271. 
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directly from ancestor to heir upon the death of the ancestor 
intestate and which: also are not fixtures. Examples are 
leases for a definite period of years. 

Chattels personal include any and all tangible objects eX- 
cept land, tenements, and hereditaments, or things in con- 
nection with these. ‘‘Chattels personal are commonly 
called choses * and are of two kinds: choses in possession 
and choses in action. A chose in possession is a chose of 
which the owner has the actual possession and enjoyment. 
A chose in ‘action is a chose, to the possession of which the 
owner has a right, and yet of which he has not the actual 
possession.” ° It is so called because an action at law may 
be necessary to reduce it to actual possession. 


EXAMPLES: 


1. Allen had $40 in cash. This money is personal property — 
it is a chose in possession. 

2. Allen owned and had possession of a horse and buggy and 
automobile. These objects are personal property — choses in pos- 
session. 

3. Baker owed Allen $400 for goods which Allen had delivered 
to Baker. Allen’s right to recover this $400 is personal property — 
it is a chose in action. 

4. Baker struck Allen in the face without cause. Allen’s right 
to recover damages for this assault is personal property —it is a 
chose in action. 


(2) The second classification of property suggested is 
that into corporeal and incorporeal. Corporeal property 
simply means any tangible property; i. e., any object, which 
can be actually seen and touched. Thus, we may have cor- 
poreal real property and corporeal personal property. 

Incorporeal property is not tangible. It ‘is that which 
has no substantive existence, but exists merely in contempla- 
tion of the law. It includes all rights to corporeal prop- 
erty, or to the use of such property.” Incorporeal property 

(3) The word “chose” is derived from the French word chose, meaning 
thing. 
(c) Robinson on Elementary Law, § 153. 
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may be classified as incorporeal real property and incor- 
poreal personal property. It is very difficult to define ac- 
curately the term “ incorporeal real property.” It has been 
said to consist of “certain permanent rights of enjoyment 
or profit in another’s lands.’’ Again it has been said to be 
any property “ which is inheritable, but is not tangible.” 
For all practical purposes we may say that incorporeal real 
property embraces all those permanent rights of an intangi- 
ble nature which one person has in the land of another. 
By permanent rights is meant those rights which pass 
directly from the ancestor to the heir upon the death 
of the ancestor, intestate, that is without leaving a will. The 
most important of these rights recognized in the United 
States are commons, ways and easements.* Incorporeal per- 
sonal property includes all transitory rights, whether relat- 
ing to land or to chattels personal, as for example, the 
rights arising out of patents and copyrights. 


EXAMPLES: 


1. Allen owned a piece of land, known as Blackacre. He also 
owned an automobile. Blackacre was corporeal real property and 
the automobile was corporeal personal property. 

2. Allen owned a piece of ground on Washington Avenue in St. 
Louis. Baker owned an adjoining piece of land. Baker started 
to excavate his land and it became apparent that if he continued 
the excavation, all of Allen’s lot would cave in. "Thereupon Allen 
gave Baker notice that he must cease excavating, or he must find 
some means of supporting his (Allen’s) land so that it would not 


(4) Commons, or a right of common “is a right or privilege which 
several persons have to the products of the land or waters of another. Thus, 
commons of pasture is a right of feeding the beasts of one person on the 
lands of another.” 

A way “is the right of one man to pass and repass over the land of another 
by some customary or designated path.” . 

An easement “ is the right of the owner of one parcel of land (Whiteacre), 
by reason of such ownership, either to use the land (Blackacre) of an ad- 
joining owner for some special purpose not inconsistent with the general 
rights of the owner or to prevent such adjoining owner (of Blackacre) from 
using his land to the detriment of his neighbor (the owner of Whiteacre). 
Cf. Black’s Law Dictionary: ‘“ Commons, Ways, and Easements.” 


o 
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cave in. Allen’s right to have the lateral support of Baker’s ground 
is incorporeal real property. It is called the easement of lateral 
support. 

3. Allen purchased of Baker, the owner of a certain patent, all 
of Baker’s rights to said patent. Carter then infringed on the said 
patent. Allen’s right to damages from Carter may be said to be 
incorporeal personal property. 


§ 373. Fixtures The legal character of objects is 
likely to change without any actual change in the objects 
themselves. There are objects which are choses in posses- 
sion and yet, which after annexation to land® are legally 
no longer personal property, but are classed as real prop- 
erty. Again, there are chattels, which, notwithstanding that 
they are fixed to land, are nevertheless still considered to be 
personalty. 

EXAMPLES: 


1. Allen, the owner of a house, ordered Baker, a plumber, to 
build a bathtub into the house. Before the bathtub was installed, 
it was a chattel personal —a chose in possession. After the bath- 
tub was built into the house, it became a part of the land — cor- 
poreal real property. 

2. Baker rented a store from Allen for the period of one year. 
Baker moved several showcases into the store in order to display 
his merchandise. ‘The showcases were not fastened to the floor. 
The removal of the showcases would in no way have injured the 
building. ‘These showcases would be considered personalty. 


Any tangible property, which according to concomitant 
circumstances assumes the character of realty or personalty, 
is said to be a fixture. Although the term “ fixture” has 
been used with various significations, it is always applied to 
objects of a personal nature which have been affixed to 
realty and the legal condition of which as realty or per- 
sonalty is indeterminate. The law of fixtures may then be 
said to “ deal with property whose status as realty or per- 
sonalty is indeterminate until the proof of certain facts and 


(5) The student must remember that the word “land” includes houses, 
etc. 
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the application of certain rules of law.” * It is, of course, 
often a very difficult matter to determine whether or not an 
article so annexed is realty or personalty. The question 
usually arises between a vendor and vendee of realty after 
the sale has been closed, or between an outgoing tenant and 
his landlord, although difficulty may also arise in other cases. 
The party surrendering possession of realty will often want 
to take certain chattels with him which have been annexed 
to the freehold, and the party coming into possession will 
often demand that these chattels be not taken from the prem- 
ises on the grounds that they have become a part of the real 
estate. In the case of the tenant, one way to avoid any 
such difficulty with the landlord is to have the landlord sign 
a stipulation, granting the power of removal, before the 
chattels are brought on to the premises. As for the vendor 
of realty, he may expressly stipulate at the time of the sale 
that he shall have power to remove from the premises cer- 
tain chattels which are annexed to the land. 

There are a number of rules which have been set forth 
from time to time as a partial guide to determine whether 
certain property is to be considered as realty or personalty 
in those cases in which no previous agreement covering the 
matter has been made. While somewhat out of place here, 
yet in order to avoid discussing the subject of fixtures again 
in this chapter, some of these rules will now be given: 

(1) If the chattel is annexed ® to the realty in such a 
manner that its removal would permanently or seriously in- 
jure the realty, such object should then be considered to be 
a part of the realty. 

(2) If the article may be removed from the realty with- 
out permanent injury to the realty, then, whether it shall 
be considered personalty or realty, depends upon the /egal 
intention of the party making the annexation, this intention 
to be inferred from the following: 

(6) The word “annexation” has been defined to be “the act of attach- 
ing, adding, joining, or uniting one thing to another; generally spoken of 


the connection of a smaller or subordinate thing with a larger or principal 
thing.” Cf. Black’s Law Dictionary: Annexation. 


(d) 19 Cyc. § 1035. “ 


362 AMERICAN BUSINESS LAW 


(A) The nature of the article affixed. 
(B) The mode of annexation. 
(C) The purpose or use for which the annexation was 


(D) The relation and station of the party making the 
annexation. 


(A) If the chattels affixed to the realty be in the nature 
of articles which would ordinarily be considered part of the 
realty, as for example, fences, furnaces and the like, then 
they are usually held not to be removable. If, however, the 
chattels be in the nature of mere temporary articles, such 
as portable showcases and the like, then such articles are 
usually held to be removable. 

(B) The mode of annexation is also very important. 
If the chattel be built into a place especially prepared for 
it, then, notwithstanding that it can be removed without 
permanent injury to the realty, yet such an article would 
probably be held to be a part of the realty, and therefore, 
irremovable. If, however, the chattel is merely very lightly 
attached to the realty and is placed haphazardly, then such 
an article would probably be considered a chattel personal, 
and therefore, removable. 

(C) It is also of aid in reaching a decision to know the 
purpose for which the chattel was placed on the realty. If 
avowedly annexed for permanent benefit to the realty, the 
article would probably not be removable. If, however, 
merely annexed for temporary purposes, it would probably 
be removable. 

(D) The reader has no doubt noticed that the word 
‘probably ”’ has been used to qualify the statements in (A), 
(B) and (C). The reason for this is that these rules are 
not hard and fast, for they not only modify each other, but 
they are all in turn qualified by the station and relation 
of the party making the annexation. What would be con- 
sidered a chattel, if annexed by a tenant, might well be 
treated as a part of the realty if annexed by the owner. If, 
for example, the owner built a chandelier into his house and 
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then sold the house, the chandelier would probably go with 
the house as part of the realty, notwithstanding that the 
chandelier could be removed without permanent injury to 
the house. If such a decision were made, it would be based 
on the presumption (inference) of law that if an owner 
built a chandelier into his house, he intended that chandelier 
to become a part of the realty. And any similar addition 
or annexation of a chattel to realty, if it is calculated to im- 
prove the realty and if it is made by the owner, may very 
properly be considered a part of the realty, notwithstanding 
that it might be removed without permanent injury to the 
realty. On the other hand, any annexation of a chattel to 
realty by a tenant or one temporarily occupying the land will 
ordinarily retain its character as personalty, provided the 
annexation was for purposes of trade or domestic conveni- 
ence, and the removal of the chattel would not permanently 
injure the realty. 

The parties may always contract what property shall be 
considered personal or realty and in that event they will be 
bound by their contract. 

In conclusion, it must be said that the law of fixtures is in 
an unsettled condition, the courts of one State often decid- 
ing entirely differently than the courts of another State upon 
the same statement of facts. 


Part II. Estates in Realty 


§ 374. Definition and Explanation.— The reader will 
recall that in the paragraph on Classification and Definitions 
in Part I of this chapter the statement was made that real 
and personal property have two meanings; the one meaning 
designating objects (actual or existing in contemplation of 
the law), the other meaning indicating the extent of the right 
or interest one may have in certain objects. Under that 
same paragraph heading it was stated in reference to the 
physical objects designated that the term “ real property ” 
embraced lands, tenements and hereditaments; that in refer- 
ence to the objects existing only in contemplation of the law, 
real property included what is technically known as incor- 
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poreal real property. It was also stated in reference to the 
physical objects considered that corporeal personal property 
included any and all tangible objects not embraced in lands, 
tenements, and hereditaments; and that in reference to the 
objects existing only in contemplation of law, personal prop- 
erty included what is technically known as incorporeal per- 
sonal property. 

It now becomes necessary for us to consider the second 
meaning of the terms “real” and “ personal property,” 
viz., the extent of interest one may have in certain objects. 
This extent of interest is called an estate. Broadly speak- 
ing, an estate is the interest which one has in any kind of 
property. 

§ 375. Character of Estates.—— The following is an out- 
line of estates in land considered in reference to the char- 
acter of the estate itself: 


Estates in Land Considered in Reference {Legal 
to the Character of the Estate Itself Equitable 


The law distinguishes between an estate in land and the 
benefits to be derived from the ownership of such an estate. 
One party may indeed have not only the possession of land, 
but also the right of possession, and another party may have 
the right to all the profits which come from such land. The 
party having the possession of the land and the right of pos- 
session is said to have the legal estate, and his estate is the 
only one which will be recognized in a court of law. The 
other man, however, who has the right to the profits which 
come from the land has what is called an equitable estate, 
and while his interest will not be recognized in a court of 
law, yet it will have full recognition in a court of equity. 
Equitable interests, rights and remedies have been referred 
to in a previous chapter.° 

§ 376. Length of Time Estates are to Continue.— The 
following is an outline of the principal estates one may have 
in lands, tenements or hereditaments, so far as the length 
of time which these estates are to continue is considered: 


(e) Chapter I, § 8, 
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Of sel 


Inheritance | Fee-tail 

One’s Own 
Estates in Lands, Ten-| Freehold | Of Jess than Conven- } Life , 
ements and Heredita-| (Real Taheritance tional For Life of 
ments Considered in| Property) | — ¢alled of Another 
Regard to the Quantity tien Dower 
of Interest, i. e., the Legal . .. Curtesy 
Length of Time the Homestead 
Estates Are to Last... | Lessthan {For Years 


Freehold | From Year to Year 
(Personal | At Will 
Property) | By Sufferance 


All these estates will now be defined and explained. Free- 
hold estates are classed as real property and estates less than 
freehold are classed as personal property. Professor Rob- 
inson makes the following statement in regard to this: 
“Human life, being of uncertain and unascertainable dura- 
tron, is presumed by law to be permanent and without end. 
An estate for life possesses the same legal character, and is, 
therefore, held to be of a higher order than any estate, the 
period of whose existence can be ascertained no matter of 
how many years that period may consist. An estate granted 
for a thousand years is thus, in law, a less estate than one 
granted for life, however certain it may be that the former 
will outlast the latter, and no estate is greater, in law, than 
an estate for life except one [ group, i.e., estates in fee-simple 
and in fee-tail,] which is so created that it will exist during 
the lifetime of the tenant, and, after his death, descend to 
his heirs. From these principles arises the first great divi- 
sion of estate in real property [1i. e., in lands, tenements 
and hereditaments,] into freehold estates, and estates less 
than freehold; freehold estates including life estates, and 
inheritable estates; estates less than freehold including all 
estates for fixed periods of time, and all estates, the periods 
of whose duration may be determined or can be ascertained 
at the time when the estate itself is created.” ’ 


(f) Robinson on Elementary Law, § 69. 
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§ 377. Freehold Estates of Inheritance Defined.— The 
highest estate known to the law is the fee-simple. It is an 
estate granted to a person and his heirs in general, that is, 
both collateral, as well as lineal heirs.7 An estate in fee- 
tail is an estate granted to a person and his lineal heirs, that 
is, the heirs of his body. Estate in fee-tail have been abol- 
ished in most of the states of the Union. ; 


EXAMPLES: 


1. Allen made a deed of Whiteacre to Baker, which deed read 
in part that Allen did grant, bargain, and sell said Whiteacre to 
Baker, and to his heirs in fee-simple. This would be a grant in 
fee-simple, or as it is sometimes called “‘ in fee.” 

2. Allen made a deed of Whiteacre to Baker, in which he did 
grant, bargain, and sell said Whiteacre to Baker and the heirs of 
his body only. This was a deed in fee-tail, or as it is sometimes 
called “an estate tail.” Cf. Hulburt v. Emerson, 16 Mass. 241. 


Freehold estates less than inheritance are called life es- 
tates. Life estates are in turn divided into conventional 
estates and legal estates. Conventional life estates are 
those created by deed or will. 


EXAMPLES: 


1. Allen, who owned the land, Whiteacre, in fee-simple, made 
a deed, granting to Baker, his nephew, the use and enjoyment of 
Whiteacre as long as he (Allen) lives. Upon the death of Allen, 
the estate was to pass from Baker to Carter. This was a conven- 
tional life estate, technically called an estate per autre we, meaning 
an estate to endure as long as some certain person, other than he 
to whom the estate is granted, lives. 

2. Allen granted an estate in land to Baker, said estate to last 
as long as Baker lives. This is also a conventional life estate, 
technically called an estate during the life of a tenant or occupant. 


(7) The lineal heirs of a person are those who are descended from him 
in a direct line, such as his children and grandchildren. Collateral heirs 
are those heirs who are descended from a common stock with the deceased 
person and are not descended from one another; as brothers are collateral 
heirs, for they have common ancestors. So cousins are collaterally related, 
for they have at least one common ancestor, a grandfather or grandmother. 
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Legal life estates are those estates for life which are cre- 
ated by law. They are technically called dower, curtesy, 
and homestead. ‘‘ Dower is the right of a wife to the life 
enjoyment, after the husband’s decease, of one-third of any 
estate of inheritance of which the husband was seized § at 
any time during the coverture,® provided it was such an 
estate that her issue (children) had she had any, could have 
inherited, and provided further she did not legally release 
her rights.” 

Curtesy is the right of a husband to the life enjoyment, 
after the widow’s death, to all the estates of inheritance of 
which the wife was seized at any time during the coverture, 
provided it was such an estate, as her issue could have in- 
herited, and provided further that issue, capable of inherit- 
ing, was born alive as a result of the marriage, and provided 
still further that the husband did not legally release his right 
to curtesy. 

Homestead means the place where the home is located. 
It is the home — house and the adjoining land — where the 
head of the family dwells. 

§ 378. Estates Less Than Freehold.— There are four 
estates less than freehold which we will briefly consider, viz., 
estates for years, from year to year, at will, and by suffer- 
ance. ‘These estates are called chattels real. ‘They are con- 
sidered personal property. An estate for years is an estate 
in lands, which is to last for a stipulated period of time, as 
an estate for three months after January 1, 1911. It will 
be seen that in this connection the word “years” is not 
used in its ordinary sense, but is used to denote any definite 


(8) “The possession of corporeal real property by one who has a free- 
hold estate in his name is seizin. Seizin is of two kinds: seizin in fact, and 
seizin in law. Seizin in fact is the actual occupation of the land either 
by the freeholder himself, or by some one claiming under him. Seizin in 
law occurs where no one is in actual occupation of land; as where an 
ancestor has died, leaving lands vacant. The seizin, in such case, is pre- 
sumed by law to be in him who has the freehold interest, and may at any 
time be converted by him into seizin in fact.” Robinson on Elementary 


Law, §§ 72 and 74 
(9) Coverture is here broadly used to mean marriage. 


368 AMERICAN BUSINESS LAW 


period of time. It is usually created by a contract called a 
lease, the one renting the land being called the lessor and 
the one to whom the land is rented being called the lessee. 

An estate from year to year is an estate in lands from one 
definite period to another definite period and which estate 
automatically renews itself, unless proper notice to terminate 
the estate is given. This estate differs from an estate for 
years so far as duration of time is concerned, only in that 
at the end of the time for which the estate for years was 
created the lessor has a right to the possession of his prem- 
ises without giving any notice to the lessee to vacate the 
premises, while if the estate was from year to year, then 
the landlord must give the tenant the notice required by 
law, and so also the tenant must give the landlord notice 
if he desires to quit the premises. Thus, an estate from 
week to week, from month to month, from quarter to quar- 
ter, or from year to year (using the word in its popular 
sense to mean twelve months) are all called in law estates 
from year to year. 

An estate at will is an estate in lands which may be term- 
inated at the will of either party. This class of estates is 
not favored by the law, and whenever such an estate can 
be considered as an estate from year to year, it will be so 
treated. 

An estate by sufferance is a so-called estate which one has 
who wrongfully continues in possession of land after the 
legal estate, by virtue of which he obtained rightful posses- 
sion, has terminated. It is the so-called estate which arises 
when a tenant ! remains in possession of land without the 
consent of the owner at the end of the period for which he 
rented the land. 

§ 379. Time When Estates Vest.— The following is an 
outline of estates in land considered in regard to the time 
when the estates are to begin to be enjoyed: 


(10) Ina restricted sense of the term, a tenant is one who has the tem- 
porary use and occupation of lands owned by another person called the 
landlord, the terms of the occupation being usually fixed by the instrument 
called the lease. Cf. Black’s Law Dictionary. 
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Estates in Land Considered in Regard to In Possession 


§ Remaind 
the Time They Are to Vest, that is the nee 
Time They Are to Begin to Be Enjoyed In Expectancy 


Executory Devise 

Estates in regard to the time when they are to vest, that 
is, when they are to begin to be enjoyed, are of two kinds: 
Estates in possession and estates in expectancy. ‘‘ An estate 
in possession is one which is so created as to vest in the 
owner thereof a present right of present enjoyment. An 
estate in expectancy is an estate so created that the enjoy- 
ment thereof is postponed until some future day.” *® Es- 
tates in expectancy are of three kinds: Estates in remainder, 
estates in reversion, and executory devises. An estate in 
remainder is an estate limited to take effect in possession 
in the future after the expiration of another estate which is 
created for a certain period of time (less than a fee) in the 
same instrument and which is to take effect in possession 
immediately. 

An estate in reversion is the residual estate which remains 
in a grantor after he grants away an estate less than the 
whole of his own. An executory devise is an estate erected 
by will to commence at some future time without reference 
to any proceeding or intermediate estate." 


EXAMPLES: 


1. Allen granted Whiteacre to Baker and his heirs to have and 
to hold forever. This was an estate in possession. 

2. Allen had a fee-simple estate in Blackacre. In consideration 
of the sum of $10,000, Allen granted Blackacre to Baker for his 
(Baker’s) life. Baker’s estate would be an estate in possession. 
But inasmuch as Baker received only a life estate in Blackacre, upon 
his (Baker’s) death the estate would revert to Allen or, if Allen 
were dead, then to Allen’s heirs. ‘Therefore, Allen has an estate in 
expectancy. It is an estate in reversion. Cf. Cook v. Hammond, 
4 Mason 485. 

3. Allen owned a fee-simple in Whiteacre. He made a deed 

(g) Robinson on Elementary Law, § 105. 

(h) Cf. Robinson on Elementary Law, § 106; also Tiedeman on Real 
Property, Chapters XI, XII and XIV. 
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in which he granted Whiteacre to Baker and his heirs for 50 years. 
Allen further specified that at the end of the 50 years the estate 
should then pass to Carter and his heirs forever. In this case Baker 
would have an estate in possession. Carter, however, has an estace in 
expectancy. It is an estate in remainder. Carter or his heirs could 
not take possession of Whiteacre until the end of the fifty years, 
nor would the estate pass to them until such time. 

4. Allen, who owned Blackacre in fee-simple, made a will in 
which he ordered that thirty years after his death the fee-simple to 
Blackacre should go to Baker or his heirs. Baker would then have 
an executory devise in Blackacre, that is, an estate granted by will 
to vest in the future. Cf. Brattle v. Grant, 3 Gray, 161. 


§ 380. Number and Relation of Occupants.— The fol- 
lowing is an outline of the estates in land in reference to the 
number and relation of their owners. 


andukelationcoLs l) heite Occupantsmerryiceeie me cterelteretiorrer= In Common 


Estates in Land Considered in Regard to the Number In Severalty 
In Joint-tenancy 


Any estate in land may be held either by one person or 
by two or more persons. The most common estates are 
those said to be held in severalty, that is, estates, both the 
ownership and possession of which are vested in one person 
only. ‘The three principal estates held concurrently are es- 
tates in common, or estates in joint-tenancy, and estates by 
entirety. 

An estate in common is said to exist when two or more 
persons hold undivided interests in the same real property 
under an instrument or instruments which show an intention 
that their interests shall be held independently of each other. 
Another definition is as follows: ‘‘ An estate in common is 
an estate vested in one person, but the possession of which 
is united with that of other estates held by other persons, 
in the same property.” 

An estate in joint-tenancy is created when two or more 
persons are given an estate in real property jointly, that is, 
in the same instrument and with the stipulation that one 
estate only is created and that the parties mentioned shall 
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hold this one estate together. Inasmuch as all the grantees 
receive the right of possession and the possession of such an 
estate at the same time, from the same grantor, and in the 
* same instrument, there is said to be a unity of estate, title, 
time, and possession. The characteristic of such an estate is 
that at the death of one of the grantees the living grantees 
acquire all the deceased person’s interest. This goes on 
until there is but one survivor and he then has the whole 
estate and it passes to his own heirs upon his death. In 
estates in common, however, upon the death of one of the 
grantees his own heirs take his interest, notwithstanding 
that all the other grantees are alive. In several of the 
States of the United States statutes have been passed de- 
claring that all joint-tenancies shall be considered tenancies 
in common. 

An estate by entirety is created when a husband and wife 
are jointly given an estate in real property in the same in- 
strument. Each then has an undivided one-half interest in 
the estate and upon the death of one the estate vests abso- 
lutely in the survivor. 


EXAMPLES: 


1. Allen owned a freehold interest in Whiteacre in his own right. 
Allen had an estate in severalty. 

2. In Allen’s will it was specified that he devised Blackacre to 
Baker, Carter, and Donald in common. Each of the three devisees 
are then said to take an estate in common,— they have an undivided 
one-third interest in Blackacre. Upon the death of any one of the 
three, such deceased person’s interest passes to his own heirs. 

3. Allen devised Whiteacre to Baker, Carter, and Donald jointly. 
This was an estate in joint-tenancy. If Baker died his interest in 
the land would pass to Carter and Donald. If Donald died his in- 
terest would then pass to Carter; then if Carter died his interest, 
which by that time would be the whole interest, would then pass 
to his own heirs. 

If there was a statute in the State in which the property was situ- 
ated, however, which specified that all estates in joint-tenancy should 
be considered to be estates in common, then upon Baker’s death his 
property would pass to his own heirs. Likewise upon Donald’s 
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death his interest would pass to his own heirs, and so also in the 
case of Carter. Cf. Nichols v. Denny, 37 Miss. 59. 
4. Allen deeded Whiteacre to John Allen and Mary Allen, his 


wife, in fee simple. This created an estate by entirety. 


§ 381. Landlord and Tenant Defined.— In the ordinary 
meaning of the term a landlord is one who owns land which 
he rents out to some other person called a tenant. When 
the phrase “‘ landlord and tenant”’ is used, it denotes a re- 
lationship, existing between twu or more persons by virtue of 
a contract, expressed or implied, whereby one person, called 
the tenant, acquires the possession of lands either for years, 
from year to year or at will, through another person, called 
the landlord. When an express contract is made between 
the landlord and tenant, the instrument is called a lease. In 
such case the landlord is called the lessor and the tenant, 
the lessee. In order that a lease may be binding, it must 
contain all the essentials which every binding contract must 
contain. The parties may insert in a lease such warranties 
as they wish to become a part of the contract. 

§ 382. Rights and Remedies of a Landlord.— One of 
the most important rights of a landlord is to receive the 
rent at the time stipulated. If the tenant refuses or fails to 
pay the rent, the landlord may 

(1) Sue him for the money due; 

(2) Sue the tenant in ejectment, that is, sue to have the 
officers of the law put the tenant off the land and permit the 
landlord to retake possession of the land. The landlord 
also has the right to see that the tenant does not wilfully 
injure the premises or does not make any changes in the 
buildings on the premises without the landlord’s consent 
unless the lease gives such right to the tenant. 

(3) Re-enter and take possession of the premises, if 
such right is reserved in the lease or is granted by statute. 

§ 383. The Landlord’s Duties— The landlord must 
notify the tenant if there are any secret defects on the prem- 
ises whereby the life of the tenant might be injured, pro- 
vided the landlord. knows of such defects. The landlord 
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must also make repairs on the land and buildings provided 
he agrees to do so. The landlord must also not disturb 
_ the tenant in his possession of the property. It is a further 
_ duty of the landlord to see that the tenant is not legally 
deprived of his possession of the property by someone else 
holding a superior title to the land and if the tenant is 
legally ejected by any third party holding a superior title to 
the landlord, then the landlord may be liable to the tenant 
for breach of contract. 

§ 384. Rights and Remedies of a Tenant.— Some of 
the rights of the tenant have been given in the last two 
paragraphs. ‘The tenant has the further right of assigning 
or sub-letting '! the premises to some third party, provided 
there is no provision in the lease restricting or withdrawing 
such right.’ 

EXAMPLE: 

Allen leased a piece of property for twenty-five years to Baker. 
Baker sold his entire interest in the lease to Carter. This was an 
assignment. If Baker had given Carter an interest for ten years only, 
this would have been a sub-lease. 


§ 385. Duties of a Tenant. Aside from a tenant’s 
duty to pay rent, and not to injure the premises, or remodel 
them in any material manner without the consent of the land- 
lord, the tenant has the further duty to return the premises 
to the landlord in substantially the same condition in which 
he received them, ordinary wear and tear excepted, unless 
there is a condition in the lease to the contrary. The ten- 
ant must also comply with all the covenants he makes in a 
lease if one is made. 

§ 386. Termination of a Lease—— The most important 
ways of terminating a lease are as follows: 

(1) The expiration of the time for which the lease was 
made. 

(11) When a lessee grants his whole interest in the land to some third 
person it is called an assignment. When the lessee grants merely a part of 


his interest in the lease it is called a sublease. 
(i) Cf. Robinson v. Perry, 21 Georgia 183. 16 R. C. L. § 323. 
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(2) The surrender of the lease before the time has ex- 
pired, provided the landlord accepts such surrender. 

(3) The breach of covenant by the tenant provided 
there is a stipulation in the lease that it shall be terminated 
ipso facto (by that act) upon the breach by the tenant of 
such a covenant. . 

(4) Statutes in some States declare that the lease shall 
be terminated provided the buildings on the land are de- 
stroyed without the fault of the tenant. 


‘ 


Part III. Estates in Personalty 


§ 387. Character of the Estate—— Considered in regard 
to the character of the interest, estates in chattels are of 
two kinds: absolute and qualified. One who has an abso- 
lute estate in chattels has an unqualified interest in such an 
estate. He may, it is true, own the chattel in connection 
with two or more heirs, but in his own share he has an un- 
limited interest. One who has a qualified estate, however, 
has an interest which is not permanent. His ownership is 
qualified; his interest in the chattel is limited. 


EXAMPLES: 


1. Allen owned a horse and buggy which he had bought and 
paid for. Allen owned an absolute estate in the horse and buggy. 

2. Baker was a bailee of a horse and buggy which belonged to 
Allen. Allen would have an absolute estate in the horse and buggy. 
Baker, however, would have merely a special interest in the prop- 
erty, that is, a qualified estate. 


§ 388. Of the Tenure, Time, and Tenancy in Chattels. 
—A\ chattel, whether real or personal, is not inheritable, 
and no estate in fee, as such, can be created therein. The 
absolute ownership of a personal chattel is, however, an- 
alogous to an estate of fee-simple in lands, and the person 
having such ownership may grant to another an estate in 
such chattel, for life, for years, or at will. Particular es- 
tates, with remainder following, may also be created in 
chattels personal, wherever the use of such chattels does 
not consist in their consumption. Estates in chattels per- 
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sonal may also be held in severalty, joint-tenancy, or in com- 
mon, in the same manner, and subject to the same general 
rules, as in estates in real property. 


Part IV. Methods of Acquiring and Transferring 
Property 


§ 389. In General.— Having considered the nature and 
qualities of the important estates one may have in real and 
personal property, it now behooves us to speak of the means 
by which estates may be acquired, held, or transferred, which 
in legal terminology is called “‘ the title.” 


A. Methods of Acquiring Title to Real Property 


§ 390. Methods Named.— Title to land may be ac- 
quired in two ways, namely, by descent and by purchase. 
The reader’s attention is called to the fact that these terms 
are used in a purely technical sense and that their meaning 
does not correspond to the ordinary signification of the 
words. 

§ 391. Title by Descent.— When an owner of land dies 
intestate, that is without leaving a will, the title to the land 
passes to certain persons.12 The persons who have a right 
to the lands of a deceased person are called his heirs-at-law 
or merely his heirs. Title by descent, then, is the title by 
which an heir acquires his estate direct from his ancestor. 

Statutes in the various States provide who shall be con- 
sidered heirs and in what order they shall inherit. The 
general plan of these statutes seems to be as follows: The 
lineal descendants of the deceased person, that is, those per- 
sons who descend in a direct line, such as his children and 
his grandchildren, shall have the first right to the land. 
There being no lineal descendants, then the father, mother, 
brothers and sisters, and the lineal heirs of ‘the deceased 
brothers and sisters, are usually next in order. ‘There being 
none of the above-mentioned persons living, then the uncles, 
aunts, and their descendants inherit. 


(12) Those related either by blood or marriage to the deceased person. 
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The reader will no doubt have noticed that nothing is 
said about the wife or husband in the outline of the statutes 
just given. He must not forget, however, that the wife has 
a right of dower and the husband has the right of curtesy. 
In some States a wife or husband is respectively given the 
privilege of accepting a share in the estate equal to the 
share of a child.in lieu of dower or curtesy. 


EXAMPLES: 

1. Mr. and Mrs. John Allen had born to them during lawful 
wedlock three children, namely, Thomas, Richard and Mary. Mrs. 
John Allen died. Mary married and had two children, namely, 
William and Henry. Then Mary died. Then Mr. John Allen 
died intestate. 

The children and grand-children then inherit as follows: 

Thomas and Richard would each get one-third interest in the 
realty of Mr. John Allen, their father. William and Henry, the 
children of Mary, would get Mary’s share, that is, they would 
each get one-sixth interest in the real estate, thereby giving them 
together a total of one-third of Mr. John Allen’s estate. 

2. Mr. and Mrs. John Allen had born to them in lawful wed- 
lock two children, namely, Thomas and Richard. Mr. John Allen 
died intestate. In a State in which the wife may repudiate her 
dower interest and may take an estate equal to that of her children, 
Mrs. John Allen could take a fee-simple interest in one-third of the 
realty of her husband, and each of the children, Thomas and Rich- 
ard, would likewise get a fee-simple in one-third of the realty of 
their father. 


§ 392. Title by Purchase.— Title by purchase is any 
other title than that by descent. Thus if a person dies and 
leaves a will, devising his lands to a relative or to a friend, 
such relative or friend gets title by purchase. Again, if a 
party buys lands, he gets a title by purchase. ‘Title by pur- 
chase may be said to be of two kinds: Title by operation of 
law and title by act of the parties. 

§ 393. Title by Operation of Law.— “ Title by opera- 
tion of law is a title by which a person acquires an estate 
either through operation of law alone, acting suo motu,'® 


(13) Suo motu means of its own motion, that is without the precedent act 
of one of the parties. 
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or through the operation of law, acting with reference to 
some precedent act of one of the parties. Title by act 
of the parties is a title whereby a person acquires an estate 
which has been voluntarily transferred to him or created in 
his favor, by another, and voluntarily accepted by himself.” } 

§ 394. Title by Escheat, Adverse Possession, and Emi- 
nent Domain.— There are many ways of acquiring title by 
operation of law but we shall consider only three of these, 
namely, title by escheat, adverse possession, and eminent 
domain. Ifa party dies intestate and without lawful heirs, 
his lands revert to the State from whom theoretically, at 
least, all owners have originally derived their title. The 
title which a State acquires in such cases is said to be title 
by escheat. 

What was known at common law as title by adverse pos- 
session was that title which one acquired who was in pos- 
session of the lands of another person for a certain length 
of time and under certain conditions. The conditions usu- 
ally prescribed were that the claimant must have had the 
actual, visible, continued, uninterrupted, definite, exclusive, 
adverse possession of the land for a long period of years — 
twenty or more — under a claim that he had a fee-simple 
interest in the land. By these terms was meant the follow- 
ing: 

The person claiming the title must have actually occupied 
the lands or the person under whom it was held must have 
done so; the possession must have been visible or well known, 
but any open or notorious act which clearly showed an in- 
tention of taking possession of the land was sufficient; the 
possession must have been for the entire period of time 
either by the same person or, in some States, by various 
persons claiming under each other; there must have been no 
breaking in on the possession by the person holding the 
rightful title. The limits of the territory covered must have 
been clearly defined; there must have been no third person 
who was claiming to be holding the actual possession of the 


(j) Robinson on Elementary Law, § 127. 
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same lands at the same time; the one claiming the title by 
adverse possession must have been holding an adverse or 
hostile interest to the real owner and he must have held 
under an avowal that he had the fee-simple title to the land. 

In the various States so-called Statutes of Limitations 
have been passed, which statutes indicate that after a cer- 
tain period of years, one shall lose his right to bring a suit 
to recover the possession or value of lands which have been . 
and are being held in adverse possession by some other per- 
son. , 

There are often occasions when a State or a public service 
corporation, such as a railroad, needs for their purposes cer- 
tain lands which are owned by a private person who refuses 
to sell. In such case the State, or when so allowed by 
statute, the public service corporation may institute what is 
known as a condemnation proceeding, whereby the private 
individual is compelled by the law to sell his land. A Board 
or Committee is usually appointed to fix the value of the 
land, which amount the individual must be paid. The title 
which a State or public service corporation acquires after 
such proceedings is said to be title by eminent domain. 

§ 395. Title by Act of the Parties.— Title by grant and 
title by devise are the two ways in which one may acquire 
a so-called title by act of the parties. ‘Title by grant is a 
title which one acquires in lands from the State, a corpora- 
tion, or a living human being acting voluntarily. Title by 
devise is the title which one acquires in lands of a deceased 
person because of a provision in his will.!* 

§ 396. Public and Private Grants.— Title by grant 
which one acquires from a State is said to be a public grant. 
A title by grant which one acquires from a corporation or a 
living individual, acting voluntarily, is said to be a private 
grant. ‘The instrument by which one acquires title by pri- 


(14) A will is an instrument in writing duly executed in the form re- 
quired by law, whereby a person directs the manner in which his property 
shall be disposed of after his death. The term “testament” is now used as 
synonymous with the word will, although it was formerly employed to 
indicate a will in which only personalty was bequeathed. 
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vate grant is said to be a deed. A deed may be defined 
as a written contract, signed, sealed and delivered whereby 
one person conveys to another lands, tenements, or heredita- 
ments. The one conveying the property is called the gran- 
tor; the one to whom the property is conveyed is called the 
grantee. 

§ 397. Requisites of a Valid Deed.— In order that a 
deed may be held binding in a court of law it must comply 
with the following requirements: 

(1) The grantor and grantee must be parties competent 
to contract. 

(2) There must be an offer and an acceptance. 

(3) They must give their real assent. 

(4) The sale of the lands, tenements or hereditaments, 
must not have been forbidden by law. 

(5) It is necessary in a few States that there be either 
a valuable or a good consideration to support the deed. In 
the majority of States, however, if it is clearly shown in the 
deed that the grantor meant to convey both the legal title 
and the equitable title, that is, the use of the property, to the 
grantee such a covenant will be valid although not supported 
by a consideration. 

(6) There must be a sufficient writing. This includes 
the following: The deed must be written on some substance 
in which erasures and interlineations are easily detected, 
preferably upon paper or parchment. It should preferably 
be printed, typewritten or written in ink. The instru- 
ment should contain a contract complete in all its essentials 
before it is delivered to the grantee. The writing should 
clearly manifest the intention of the parties and should be 
unambiguous. 

(7) The instrument should be signed by the grantor. 
If he cannot write he should make a mark (x)'and his name 
should be written around the mark by some other person. 

(8) In most States it is necessary that a deed be under 
seal. 

(9) In some States it is necessary that the instrument 
be attested. By attestation is meant the act of writing 
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one’s name at the bottom of the deed or other written in- 
strument as a witness, thereby indicating that one has either 
actually witnessed the signing of the instrument or that the 
person signing the instrument has said that the signature 
was his own to the one signing as witness. 

(10) In some States it is necessary that a deed be 
acknowledged. Acknowledgment is the act by which a party 
who has executed a deed or other covenant as grantor, goes 
before an officer authorized by law (usually a notary) and 
declares or acknowledges that the instrument is his own 
(grantor’s) genuine and voluntary act. 

(11) It is extremely essential to the validity of a deed 
that it be delivered by the grantor or his lawful agent and 
that it be accepted by the grantee or his lawful agent. 

(12) A deed should be recorded in accordance with the 
statutes of the State in which the land is situated. ‘‘ The 
object of recording a deed is to furnish a subsequent pur- 
chaser with reliable means of investigating the titles.” * 
It must be recorded in the county or city (if the city be in 
no county as in the case of St. Louis) where the land lies. 

§ 398. Component Parts of a Deed.— A deed may con- 
tain many parts, the most important ones being as follows: 

(1) The premises, which should state the names of the 
parties, the description of the land and the words of con- 
veyance. 

(2) The habendum, which is a statement of the estate 
granted. 

(3) The reddendum, which sets forth any matters re- 
served by the grantor, that is, not granted to the grantee. 

(4) The conveyance or warranties, if any. By convey- 
ance or warranties, as here used, are meant those state- 
ments in a deed whereby either a the parties pledges him- 
self to the other party that something is done or shall be 
done, or stipulates the truth of certain facts. 

(5) The conclusion, stating that the grantor has signed 
the instrument together with his signature. 

(6) Whenever statutes of a State require a seal, attesta- 


(k) ‘Tiedeman on Real Property, § 580. 
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tion, or an acknowledgment clause, then such requirements 
should be fulfilled. 

§ 399. Warranty and Quit-Claim Deeds.— Deeds may 
- be said to be of two kinds, warranty deeds and quit-claim 
deeds. In a quit-claim deed the grantor simply conveys 
whatever title he may have and he does not profess that 
such title is valid. In a warranty deed the grantor like- 
wise conveys whatever title he may have but he also cove- 
nants and warrants that he is seized of the land, that he has 
a right to convey such land, that his title is not encumbered 
in any other manner than that specified in the deed, that the 
grantee and his heirs shall have and enjoy quiet possession 
of the land, that is, possession undisturbed by one having a 
superior title to the grantor, that the grantor will warrant 
and defend the grantee in his quiet possession, and that the 
grantor will execute any further instruments necessary to 
perfect the grantee’s title. 

By statutes in some States if a deed contains certain words, 
such as “‘ grant, bargain and sell,” these words are held to 
imply that the instrument is a warranty deed. 

§ 400. Title by Device; Wills—— The terms “ will” and 
“title by devise” have been defined’ in a previous para- 
graph. 

The terms, “ testator, testatrix,” ‘‘ devisee,” “ lega- 
tee,” “‘ devise,” ‘‘ bequest’ and ‘‘codicil’’ remain to be de- 
fined. The maker of a will, if a man, is called a testator; 
if a woman, a testatrix. The one to whom realty is de- 
vised is called a devisee. ‘The one to whom personalty 
is bequeathed is called a legatee. A devise is a gift of 
realty and a bequest is a gift of personalty. A codicil is a 
supplement to a will. 

§ 401. Some Facts About Wills—— With one or two 
minor exceptions all wills must be in writing and must be 
signed by the testator. If he cannot write, he must make 


9 66 


(15) In a will title to personalty may be acquired as well as title to 
realty. For the sake of economy of space we will treat in this heading the 
title acquired both to personalty and to realty. 

(1) § 395, Note 14. 
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his mark (x) and then someone else must write the testa- 
tor’s name around the mark. It should be the endeavor 
of the person making the will to state what disposition he 
desires to make of his property in the clearest possible man- 
ner. In most States it is necessary that the testator should 
declare in the presence of a certain number of witnesses 
(usually two or three) that the instrument is his last will, 
and the witnesses must then attest the will.1® 

The general rule is that any person of sound mind and of 
legal age can make a valid will. In accordance with this, 
idiots and insane persons cannot make valid wills. By the 
statutes of the majority of the States of the Union, a per- 
son under twenty-one years of age cannot make a valid will. 
In a few States, however, the statutes provide an earlier age 
at which a valid will can be made. 

Inasmuch as wills are of no effect until the death of the 
testator, he may change or revoke the will at his pleasure. 
In many States there are statutes providing the manner in 
which a will may be revoked. The most effective method 
is for the testator to burn or destroy the will. In some 
States, however, the marriage of the testator will ipso facto 
revoke the will. 


B. Methods of Acquiring Title to Personalty 


§ 402. Methods Named.— Title to personalty may be 
acquired by operation of law and by the acts of the parties. 
§ 403. Title by Operation of Law.— Title by operation 
is that the title which a person acquires in personal property 
because of the operation of the law. Thus if a person dies 
intestate having only personal property the legal title to such 


(16) To attest a will is to certify in writing on the will or on a piece of 
paper attached to the will that the deceased declared the instrument to be 
his last will and that he stated it was his signature to the document or that 
they (the witnesses) saw the testator sign the instrument. The form usually 
employed for such an attestation is as follows: 

On this the second day of January, 1909, the above-named testator signed 
and sealed this instrument and declared same to be his last will; and that 
in his presence, and at his request, and in the presence of each other, we do 
hereunto subscribe our names as witnesses. 
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personal property vests automatically, for a temporary pe- 
riod, in the executor or administrator of such deceased per- 
son, which is called “ title by intestacy.” Again if a person 
is sued in a tort action for the value of certain property 
which he has in his possession and if a judgment is rendered 
against him, which he pays, the title to the property then 
vests by operation of law in the one paying the judgment. 
And so also when a person gets a title to personal property 
which at the time of the acquisition does not belong to the 
State or to some other person in the community such title 
is said to have been acquired by original acquisition through 
operation of the law. This title may be obtained through 
occupancy, accession or intellectual production. These 
terms will now be explained. 

Occupancy is a mode of acquiring personal property by 
which a thing not belonging to anyone exclusively becomes 
the property of the person taking possession of it with the 
intention of acquiring the right to ownership. 


EXAMPLE: 

Allen grew tired of an old hat which he had been wearing, so he 
threw it away. Baker found the hat and took possession of it in- 
tending to keep it. Baker acquired the title by occupancy, which 
it will be remembered is one of the three ways of acquiring title 
by original acquisition. 


Title by accession is that title which one acquires to every- 
thing which one’s own property produces or which is added 
to one’s own property by natural or artificial means. 


EXAMPLE: 


Allen owned a cow. Allen loaned the cow to Baker. Dur- 
ing the period in which the cow was in the possession of Baker, it 
gave birth to a calf. This calf would be the property of Allen, 
inasmuch as it is the natural product of Allen’s property. This is 
title by accession which is the second method of acquiring title by 


original acquisition. 


“The general doctrine in regard to proprietary rights in 
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the products of intellectual labor is, that everyone has a 
natural right to, and dominion over his own ideas and the 
fruits of his brain work; he may keep them to himself or 
impart them to others at his option, but when once volun- 
tarily published by him in the absence of statutory provisions 
for their production, they are beyond his control, and be- 
come the property of the public, and equally available to 
all. Hence, for the purpose of promoting science, encour- 
aging literature, and stimulating inventions, legislation is 
invoked, by which the natural rights of authors and inventors 
are protected, and at the same time the public benefited by 
their genius.” 17 ‘“‘ The title which one acquires through 
patents and copyrights may be very properly called title by 
original acquisition through one’s intellectual labor.’”’?8 

§ 404. Title by the Act of Parties —— When a person 
gets the title to personal property from someone else, who 
has a valid title thereto, the title may be said to be acquired 
by the act of parties, for example, through a purchase, a gift, 
or a will. 

EXAMPLES: 

1. Baker bought a book from Allen. Baker acquired title by 
purchase. 

2. Allen gave his friend, Baker, a violin. Baker accepted the 
violin. This was a gift which was acquired by the act of parties. 

3. Allen died, leaving a will in which he bequeathed ten of his 
horses to Baker. Baker accepted the bequest. Baker acquired his 
title by will, which is one of the ways of acquiring title by the act 
of parties. 


Part V. Mortgages and Liens 


§ 405. In General.— The subjects of mortgages and 
liens have been reserved for the last topics to be discussed 
under modes of acquiring and conveying property, for the 
reason that the whole interest in property is really not meant 
to be transferred by a mortgage or a lien. 

(17) Professor Smith is here referring to the Patent and Copyright Legis- 
lation. Cf. Smith on the Law of Personal Property. 

(18) The subject of patents and copyrights will be treated in Chapter 
XXIII. 
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§ 406. Mortgages.— A mortgage of land is a convey- 
ance of land as security for the performance of some obliga- 
_ tion (usually called the payment of a debt) with a provision, 
- called a defeasance clause, that the conveyance shall be void 
upon the performance of the obligation. The one giving 
the mortgage is called the mortgagor and the one to whom 
the mortgage is given is called the mortgagee. From the 
original reading of a mortgage one would think that it was 
a deed, were it not for the fact that the defeasance clause 
is added at the end. A mortgage should be executed with 
all the formality required for a deed and it should also 
be recorded just as a deed is recorded. If the obligation, 
to secure which the mortgage is given, is a debt of money, 
it is customary that the mortgagor also make out a note for 
the amount due. 

The mortgagor must promptly fulfill the obligation to 
secure which the mortgage was given. If he fails to do so 
the mortgagee has a right to foreclose the mortgage. To 
foreclose a mortgage means to take possession of the 
mortgaged property legally, sell it, apply the proceeds of 
the sale to the fulfilment of the obligation for which the 
mortgage was given, and if there is any surplus, then to pay 
such surplus over to the mortgagor. 

The subject of pledges of personal property, or, in other 
words, mortgages of personal property was considered in 
the chapter on Bailments.™ 

§ 407. Liens.— A lien on lands is a qualified right which 
a creditor has in them for the performance of some obliga- 
tion. From this definition it will be seen that a mortgage 
may in one sense be termed a lien. A judgment obtained 
against a party in a federal court is a lien on all his lands, 
situated in the State in which judgment is rendered; a judg- 
ment in a State court is a lien on the lands-of the party 
against whom the judgment is docketed, in the county in 
which it is rendered or in any other county in the State in 
which a transcript of the judgment is filed. In most States 
unpaid taxes create a lien in favor of the State against the 


(m) Chapter XVIII. 
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land on which the taxes are due. ‘The statutes of the States 
provide for the creation of certain liens, such as mechanics’ 
liens which are liens in favor of unpaid mechanics who have 
performed labor upon the buildings. 

There also may be liens on personal property, that is, 
qualified rights which a person has to hold personal prop- 
erty which is in his possession under certain circumstances 
in order to secure the performance of an obligation. Such 
liens are the liens of common carriers, of inn keepers and of 
unpaid vendors previously considered. 


QUESTIONS 


I. Define the following terms: property, estates, 
title, fixtures, freehold estate, land, tenement, 
hereditaments, landlord, tenant. 

II. Is an estate for life of greater or less legal in- 
terest than an estate for one hundred years? 
Is an estate for one hundred years considered 
real property or personalty? 

III. Wherein does an estate for years differ from an 
estate at will? 

IV. Allen rented a farm on January 2nd, 1912, for a 
period of four months. What sort of an es- 
tate was this? 

V. Wherein does a conventional life estate differ from 
a legal life estate? IJlustrate. 

VI. Who are lineal heirs? Who are collateral heirs? 

VII. For whose benefit is a homestead granted? Do 
you think that a homestead estate should be 
very highly regarded by the law, and is it so 
regarded? 

VIII. (a) What is an executory devise, and wherein 
does it differ from a reversion and a remainder? 

(b) Allen owned a parcel of land in freehold. 

He made a will in which he devised the land 

to Baker for a period of ten years, and then di- 


IX. 
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rected that the title should pass to Carter. 
What estate did Baker get? What estate did 
Carter get? 

What is the distinguishing characteristic of a joint- 
tenancy? 

(a) What rights has a landlord if a tenant fails 
to comply with the terms of the letting? 

(b) What rights has a tenant if a landlord fails 
to comply? 

(c) What are the respective duties of a landlord 
and a tenant? 

What is a lease? How is it entered into? How 
is it terminated? 

What is a chattel personal? How are chattels 
personal held? 

How is title to real estate acquired? How is title 
to personalty acquired? 

Allen died leaving no heirs. At the time of his 
death Allen was the owner of a parcel of 
ground. To whom would this property go? 
What is the term used to designate this sort 
of a title? 

The Allen Railroad Company needed a strip of 
ground on which to construct a station. The 
particular strip that the company wished be- 
longed to Baker, a farmer, who did not wish 
to sell it. Is there any way the Allen Com- 
pany could get this ground? What is the term, 
if any, used to designate title acquired in this 
way? 

Give the requisites of a valid deed to real estate 
and state the component parts thereof. 

Suppose a deed is not signed or delivered. Does 
that make any difference? 

What is a will? What is the term used to desig- 
nate the title acquired to real estate through 
the instrumentality of a will? Suppose a per- 
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son dies leaving no will, and his heirs inherit 
his real estate. Is this title called “title by 
devise’? If not, what is it called? 

In acquiring personalty what is meant by the title, 
‘by act of the parties’’? 

Wherein does a mortgage differ from a lien? 
What sort of liens are there? Do you regard 
liens of great value? 
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A. Application for discharge 
B. Order of discharge 


Foreword.— In Article I, Section 8, of the Constitution 
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of the United States, among other things it is provided that 
the Congress of the United States shall have power to 
establish “uniform laws on the subject of bankruptcy 
throughout the United States’ and “‘ to promote the prog- 
ress of science and useful arts, by securing for limited times 
to authors and inventors exclusive right to their respective 
writings and discoveries.” Under authority of this pro- 
vision of the Constitution, Congress has passed uniform laws 
on the subjects of Bankruptcy and Patents and Copyrights 
and it is these laws that we are to consider briefly in Chapters 
XXIV and XXV of this book. 

§ 408. Historical Consideration.— There is some au- 
thority for the statement that in the early Roman days if 
a debtor (one who owes an obligation) could not meet his 
lawful obligations, his creditor (one to whom the obligation 
is due) could put him to death. Although the historical 
accuracy of this statement is questioned, yet there is no ques- 
tion that the creditor could sell his debtor into slavery at 
that time if such debtor did not meet his lawful obligations. 

The early English common law did not permit the debtor 
to sell his creditor into slavery but it did fully sanction that 
the debtor, however innocent of wrong doing, might be im- 
prisoned for failure to meet his obligations. As the stand- 
ards of humanity and civilization became higher the English 
law-givers came to see that it was brutal to subject unfortu- 
nate debtors to shameful indignities and to criminal asso- 
ciations. Hence statutes were passed forbidding imprison- 
ment for debt. 

In the United States although imprisonment for a debt 
was at one time the vogue, statutes have now been passed 
in every State forbidding such imprisonment. 

§ 409. Distinction Between Insolvency and Bankrupt 
Laws.— “‘ The difference between insolvency laws and bank- 
rupt laws is this: The insolvency laws abolish imprisonment 
for debt, but do not discharge the debt; but the bankruptcy 

(1) In a few states imprisoning a man for a debt is permitted provided 


it has grown out of a few specific wrongful acts enumerated in the statutes, 
such as wilful injuries to personal property, seduction, etc. 
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laws wipe out the debt itself; allowing the debtor to start 
afresh in the world. Bankruptcy proceedings can be in- 
stituted by the debtor or creditors; insolvency proceedings 
generally at the instance of the debtor. The United States 
bankruptcy law supersedes the State insolvency laws. They 
still remain in force in so far that imprisonment for a debt 
has been abolished; they are only suspended, however, not 
repealed. If the United States bankruptcy laws were to 
be repealed, the State insolvency laws would come into force 
immediately.” * 

§ 410. The English and United States Bankruptcy 
Acts.— By the early English bankruptcy acts it was enacted 
that when persons engaged in a trade met with business 
reverses and were unable to pay their debts they could se- 
cure a full discharge of all their obligations provided that 
they turned over all their property to their creditors and 
provided further that they were free from any dishonest or 
fraudulent conduct. These statutes, it will be noticed, ap- 
plied only to those persons engaged in trade. Later on, 
however, the provisions were extended to include any and 
all persons. Asa result of these statutes the man who had 
availed himself of their provisions could embark in a new 
business enterprise free from all his former debts. 

In the United States, Congress has from time to time 
enacted and repealed the national bankruptcy acts. Thus, 
in 1801 the bankruptcy act was passed which was repealed 
in 1803; in 1841 another one was passed which was repealed 
in 1843; in 1867 a third bankruptcy act was passed and 
this was not repealed until 1878. The bankruptcy act which 
is now in force was enacted in 1898 and was amended in 
1903, 1908 and 1910. 

§ 411. Terms Defined and Explained.— Bankruptcy 

(2) An insolvent has been said to be one who cannot pay his debts as 
they arise. But in the United States Bankrupt Act an insolvent is defined 
as a person, the aggregate of whose property exclusive of property concealed 
or fraudulently transferred, is not sufficient to pay his debts. In this dis- 
cussion the term will be used in the latter significance. 


(a) I. C. S. Reference Library: Law of Debtor and Creditor, Part 4, 
§ 4. 
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may be defined as a system of substantive law fixing the 
rights between insolvent 2 debtors and their creditors. The 
fundamental idea is that when a person becomes insolvent 
his control over his property should cease, his property 
should be ratably divided among his creditors, and he should 
be enabled to start in business again free from the burden 
of his former debts. 

In this discussion we shall use the term “ bankrupt” to 
mean a person who has been adjudged by a court or a referee 
having jurisdiction, to be a bankrupt. The courts of bank- 
ruptcy are the United States District Courts, the United 
States Courts in the Territories, the Supreme Court of the 
District of Columbia, and the United States Court of the In- 
dian Territory and of Alaska. 

§ 412. Who May Become Bankrupts.— We will now 
enumerate those persons or beings that may become bank- 
rupts: 

I. Any person (including a partnership) except a muni- 
cipal, railroad, insurance, or banking corporation is entitled 
to the benefits of the Bankrupt Act as a voluntary bankrupt. 

Inasmuch as such persons file petitions of their own ac- 
cord they are known as voluntary bankrupts. Insane per- 
sons can not become voluntary bankrupts, nor can infants 
except where they owe debts which by the law of the State 
they can not repudiate on reaching their majority. An alien 
is entitled to become a voluntary bankrupt. A person need 
not be insolvent to become a voluntary bankrupt but he must 
owe one or more debts. 


EXAMPLE: 

Allen owed $2,000 to a dozen creditors. Although Allen had a 
piece of land worth about $2,500 he could not find a customer for 
it. His creditors pressed him so he finally determined to file a 
voluntary petition in bankruptcy. This he could do for the Act 
states that any natural person is entitled to the benefits of the Act. 
It makes no difference that Allen was not insolvent. 


II. 1. (A) Any natural person except one engaged 
chiefly in farming or tilling the soil and 


394 AMERICAN BUSINESS LAW 


except a wage earner, that is, a person 
working for wages, salary or hire of $1,- 
500 per annum or less; 
(B) Any partnership or joint-stock company; 
(C) Any unincorporated company (that is, vol- 
untary association of individuals), and 
(D) Any moneyed, business or commercial cor- 
poration except a municipal, railroad, in- 
surance, or banking corporation; 
2. Owing debts to the amount of $1,000 or over. 
3. May be adjudged an involuntary bankrupt upon de- 
fault or impartial trial, and shall be subject to the provisions 
and entitled to the benefits of the act. 


EXAMPLES: 


1. Allen owed debts amounting to $3,000. He was working 
as a foreman for a railroad company who paid him $1,000 per year. 
Allen’s creditors wished to file a petition in involuntary bankruptcy 
against Allen. “They could not do so inasmuch as he was a wage 
earner and a wage earner cannot be forced into voluntary bankruptcy. 

2. The Allen Company was a corporation engaged in the print- 
ing business. It owed $800 worth of debts and it found itself un- 
able to meet these obligations. The creditors of the company wished 
to file a petition of involuntary bankruptcy. The creditors could 
not force the company into involuntary bankruptcy, inasmuch as 
the company did not owe debts to the amount of $1,000. 


The Bankrupt Act expressly provides that municipal, rail- 
road, insurance, or banking corporations can not be adjudged 
either voluntary or involuntary bankrupts. 

In order to file a petition in involuntary bankruptcy 
against a debtor it is ordinarily necessary that three or more 
creditors who have provable claims against the debtor which 
amount in the aggregate to $500 or over, should join in the 
petition. But if all the creditors of such debtor are less 
than twelve in number one of such creditors whose claim 
equals $500 or more may file a petition to have the debtor 
adjudged a bankrupt. It must not be forgotten, however, 
that the debtor must owe at least $1,000 in order to be 
adjudged an involuntary bankrupt. 
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Before it is possible that one be adjudged an involuntary 
bankrupt he must have committed some act of bankruptcy. 
The United States bankrupt act provides what are acts of 
bankruptcy. These will be enumerated in the following 
paragraph: 

§ 413. Acts of Bankruptcy.— The acts of bankruptcy 
which may be committed by a person * consist of his having 
(1) conveyed, transferred, concealed, or removed, or per- 
mitted to be concealed or removed, any part or all of his 
property with intent to hinder, delay, or defraud his credi- 
tors or any of them, or (2) transferred while insolvent, 
any portion of his property to one or more of his creditors 
with intent to prefer such creditors over his other creditors; 
or (3) suffered or permitted, while insolvent, any creditor 
to obtain a preference over other creditors by legal proceed- 
ings and not having at least five days before a sale or final 
disposition of any property effected by such preference va- 
cated or discharged such preference or (4) made a general 
assignment for the benefit of his creditors, or, being in- 
solvent, applied for a receiver or trustee for his property or 
because of his insolvency a receiver or trustee has been put 
im*charge of his property * * * or (5) admittediin 
writing his inability to pay his debts and his willingness to 
be adjudged a bankrupt on that account. 

In regard to the first class it must be said that a person 
need not have been insolvent at the time of doing the act 
so long as he is insolvent at the time his creditors file the 
petition to have him adjudged an involuntary bankrupt. 
And again if the debtor is actually solvent at the time the 
petition is filed then he will not be adjudicated an involun- 
tary bankrupt. 

Classes two and three are meant to cover those cases in 
which a debtor attempts to prefer some of .his creditors, 
that is, to pay some of his creditors to the exclusion of 
others. If the creditors proceed under this section they 

(3) The word “person” is here used to mean either a natural person, 


or partnership, or unincorporated company, or a corporation and its officer, 
except municipal, railroad, insurance, and banking corporation. 
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must prove the debtor was insolvent at the time of the 
transfer. 

In class four the man who has made the assignment for 
the benefit of his creditors under some State law, may 
thereupon be thrown into involuntary bankruptcy. It need 
not be shown that a debtor is insolvent under this portion 
of this clause. It is sufficient that he assign his property 
for the benefit of his creditors. But in this class it is also. 
made an act of bankruptcy if the debtor who is inso/vent 
applies for a receiver or trustee for his property or if a 
receiver or trustee is appointed either with or against his 
will. Under this portion of this clause it must be shown 
that the debtor was insolvent at the time of the filing of the 
petition in bankruptcy. 

The fifth class covers those cases in which a person ad- 
mits in writing his inability to pay his debts and his willing- 
ness to be adjudged a bankrupt. This is practically a case 
of voluntary bankruptcy. It is used when a person wishes 
to be adjudged a bankrupt, but when he can not or does 
not wish to pay the preliminary costs personally, as he must 
if he files a voluntary petition. When a person makes an 
admission in writing that he is unable to pay his debts and 
that he is willing to be adjudged a bankrupt, it makes no 
difference if he be solvent or insolvent, he may be adjudged 
a bankrupt. 

A petition may be filed against a person who has com- 
mitted an act of bankruptcy within four months after 
commission of such act. The person against whom an in- 
voluntary petition has been filed is entitled to have a trial 
by jury in respect to the question of insolvency and also in 
regard to the charge that he has committed an act of bank- 
ruptcy, but to entitle him to this, he must file a written ap- 
plication therefor at or before the time within which the 
answer in bankruptcy may be filed. 


EXAMPLES: 


1. Allen, a manufacturer, owed $5,000 and his total assets were 
$8,000. He had 50 creditors. In order to hinder, delay, and de- 
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fraud his creditors, Allen transferred to his brother-in-law, Baker, 
without any consideration, $5,000 worth of his property. The credi- 
tors of Allen, hearing of this, demanded immediate payment of 
their claims and upon Allen’s refusal three of them holding claims 
aggregating $1,000 filed a petit on in involuntary bankruptcy against 
Allen. This they could do successfully. 

2. Allen, a farmer, owed debts to the amount of $1,000 and his 
total assets amounted to but $500. Allen committed an act of bank- 
ruptcy. His creditors filed an involuntary petition in bankruptcy 
against Allen. Such a petition would have to be dismissed inas- 
much as Allen was one engaged chiefly in tillage of the soil and the 
act specifically provides that such persons can not be thrown into 
involuntary bankruptcy. 


§ 414. Duties of a Bankrupt.— The duties of a bank- 
rupt are stated in Chapter 3, Section 7, of the Act. Some 
of the particular duties are that the bankrupt shall attend 
the first meeting of his creditors, if directed by the court 
to do so, comply with all the lawful orders of the court, 
prepare schedules of his property, deliver such papers as 
shall be ordered by the court, submit to examination regard- 
ing his business and the cause of his bankruptcy and of his 
dealings with his creditors and others in business matters. 

§ 415. Receivers.— Inasmuch as it is from 10 to 30 
days after a petition is filed before trustees are appointed 
and inasmuch as it is not until about 10 days after their ap- 
pointment that they qualify, it is often absolutely necessary 
for the preservation of the bankrupt’s estate to appoint 
some one to take charge of the property of the bankrupt’s 
estate until the trustees have been appointed and have quali- 
fied. Such persons, called receivers, are appointed by the 
judge of the court at the request of the parties in interest. 

§ 416. Trustee.— From 10 to 30 days after the petition 
in (voluntary or involuntary) bankruptcy is filed and upon 
notice duly given, the creditors of the bankrupt hold a meet- 
ing at which time they elect a trustee who is to take charge 
of the bankrupt’s property, convert all property into money, 
put out the money as directed by the referee, and close up 
the estate as expeditiously as compatible with the best in- 


< 
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terest of all parties concerned. The trustee receives com- 
pensation for his services as fixed by the Bankrupt Act. 

§ 417. Composition With Creditors.— If a petition in 
(voluntary or involuntary) bankruptcy is filed after the 
bankrupt has filed in court a schedule of all his property 
and the list of all his creditors, and after he has been ex- 
amined in open court or had a meeting of his creditors he 
may then offer terms of composition to his creditors, that 
is, he may offer to pay his creditors a certain sum of money 
provided they will permit him to retain his property and 
provided further they will release him from all liability. 
If the majority in number and amount of the bankrupt’s 
creditors agree to accept the composition thus offered and 
if the bankrupt deposits the money necessary to pay all 
debts which have priority and the costs of the proceedings, 
then the bankrupt may file an application with the court 
for a confirmation of the composition. The Act provides 
that the judge shall confirm the composition if satisfied (1) 
that it is for the best interest of the creditors; (2) the bank- 
rupt has not been guilty of any of the acts or failed to per- 
form any of the duties which would be a bar to his discharge 
which will be stated later) ;° (3) the offer and its accept- 
ance are in good faith and have not been made or procured 
except as provided in the act, or by any means, promises, or 
acts forbidden by the Bankrupt Act.° 

Upon confirmation of the composition, the amount agreed 
upon between the bankrupt and his creditors is distributed 
as the judge shall direct, and all the other property of the 
bankrupt is returned to him, and the case is dismissed. The 
bankrupt is thereby discharged from all his duties except 
from a few classes of debts specified in the act and set forth 
in § 419 hereof. If the composition cannot be reached be- 
tween the bankrupt and his creditors or if the confirmation 
is not confirmed by the court the estate is then administered 
in bankruptcy just as if the bankrupt had not offered terms 
of composition. 


(b) See § 378 of this chapter. (c) Cf. Article 3, § 12. 
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Allen, an honest but unfortunate business man, owed $4,000 and 
he had but $2,000 assets. Allen had 20 creditors. He filed a peti- 
tion in voluntary bankruptcy. After he had filed a schedule of his 
property and after the first meeting of his creditors, Allen offered 
to pay his creditors 50c on the dollar. After due consideration 15 
of Allen’s creditors, whose claims aggregated $3,000, agreed to ac- 
cept the terms of Allen’s offer, whereupon Allen filed with the 
court an application for confirmation of the composition. The court 
would in all probability confirm the composition inasmuch as it would 
be for the best interest of the creditors to avoid the expenses and 
delay incidental to administering the estate in bankruptcy, and Allen 
had been guilty of no misconduct and the settlement offered was in 
good faith. Cf. In re Kahn, 121 Fed. 418. 


§ 418. Discharge.— Any person may, after the expira- 
tion of one month, and within the next twelve months subse- 
quent to being adjudged a bankrupt, file a petition for dis- 
charge in the court of bankruptcy in which the proceedings 
are pending. If the court can be convinced that the bank- 
rupt was unavoidably prevented from filing his application 
for discharge within the twelve months mentioned, the court 
has it in his power to permit the bankrupt to file his applica- 
tion within the following six months. 

The court hears and investigates the application for dis- 
charge, and also such proofs and pleas as may be made in 
opposition to such discharge of any parties in interest at a 
time as will give all parties in interest a reasonable oppor- 
tunity to be fully heard. The court will grant a discharge 
unless it appear (1) that the bankrupt has committed some 
offense punishable by imprisonment as provided in the act; 
or (2) that the bankrupt, with intent to conceal his financial 
condition has destroyed, concealed, or failed to keep books 
of accounts or records from which such condition may be 
ascertained; or (3) obtained property on credit from any 
person upon a materially false statement in writing made 
to such person for the purpose of obtaining such property 
on credit; or (4) at any time subsequent to the first day of 
the four months immediately preceding the filing of the peti- 


400 AMERICAN BUSINESS LAW 


tion transferred, removed, destroyed, or concealed, or per- 
mitted to be removed, destroyed, or concealed any of his 
property with intent to hinder, delay, or defraud his credi- 
tors. 

§ 419. Debts Not Affected by a Discharge A dis- 
charge in bankruptcy releases a bankrupt from all of his 
provable debts, except such as (1) are due as a tax levied 
by the United States, the State, county, district, or muni- 
cipality in which he resides; (2) are liabilities for obtaining 
property.by false pretenses or false representations, or for 
wilful and malicious injuries to the person or property of 
another, or for alimony due or to become due, or for main- 
tenance or support of wife or child, or for seduction of an 
unmarried female, or for criminal conversation; (3) have 
not been duly scheduled in time for proof and allowance, 
with the name of the creditor if known to the bankrupt, 
unless such creditor had notice or actual knowledge of the 
proceedings in bankruptcy; or (4) were created by his fraud, 
embezzlement, misappropriation, or defalcation while act- 
ing as an officer or in any fiduciary capacity. 

§ 420. Offenses. The offenses in violation of the act 
are as follows: 

A. A person shall ys punished, by imprisonment for a 
period not to exceed five years, upon conviction of the offense 
of having knowingly and fraudulently appropriated to his 
own use, embezzled, spent, or unlawfully transferred any 
property or secreted or destroyed any document belonging 
to a bankrupt estate which came into his charge as trustee. 

B. A person shall be punished, by imprisonment for a 
period not to exceed two years, upon conviction of the of- 
fense of having knowingly and fraudulently (1) concealed 
while a bankrupt, or after his discharge, from his trustee any 
of the property belonging to his estate in bankruptcy; or (2) 
made a false oath or account in, or in relation to, any pro- 
ceeding in bankruptcy; (3) presented under oath any false 
claim for proof against the estate of a bankrupt, or used any 
such claim in composition personally or by agent, proxy, or 
attorney, or as agent, proxy, or attorney; or (4) received 
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any material amount of property from a bankrupt after the 
filing of the petition, with intent to defeat this act; or (5) 
extorted or attempted to extort any money or property 
from any person as a consideraion for acting, or forbear- 
ing to act in bankruptcy proceedings. 

§ 421. Referees— The United States Bankrupt Act 
creates the office of referee. Courts of bankruptcy shall, 
within the territorial limits of which they respectively have 
jurisdiction, (1) appoint referees, each for a term of two 
years, and may, in their discretion, remove them because 
their services are not needed or for other cause; and (2) 
designate, and from time to time change, the limits of the 
districts of referees, so that each county, where the services 
of a referee are needed, may constitute at least one district. 

A referee has no jurisdiction to act unless the cases are 
referred to him by the court or in certain instances by the 
clerk of the court. The judge must act on such cases him- 
self. But if there is no contest by the bankrupt or if the 
person files a voluntary petition in bankruptcy and if, more- 
over, the judge of the courts is absent from the division of 
the district in which the petition is filed, then the petition 
must be referred to the referee by the clerk of the court. 

§ 422. Duties of Referees.— Referees shall (1) declare 
dividends and prepare and deliver to trustees dividend sheets 
showing the dividends declared and to whom payable; (2) 
examine all schedules of property and lists of creditors filed 
by bankrupts and cause such as are incomplete or defective 
to be amended; (3) furnish such information concerning the 
estates in process of administration before them as may be 
requested by the parties in interest; (4) give notices to cred- 
itors as herein provided; (5) make up records embodying 
the evidence, or the substance thereof, as agreed upon by the 
parties in all contested matters arising before:them when- 
ever requested to do so by either of the parties thereto, to- 
gether with their findines therein, and transmit them to the 
judge; (6) prepare and file the schedules of property and 
lists of creditors required to be filed by the bankrupts, or 
cause the same to be done, when the bankrupts fail, refuse, 
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or neglect to do so; (7) safely keep, perfect, and transmit 
to the clerks the records, herein required to be kept by them, 
when the cases are concluded; (8) transmit to the clerks 
such papers as may be on file before them whenever the same 
are needed in any proceedings in courts, and in like manner 
secure the return of such papers after they have been used, 
or, if it be impracticable to transmit the original papers, 
transmit certified copies thereof by mail; (9) upon applica- 
tion of any party in interest, preserve the evidence taken or 
the substance thereof as agreed upon by the parties before 
them when a stenographer is not in attendance; and (10) 
whenever their respective offices are in the same cities or 
towns where the courts of bankruptcy convene, call upon 
and receive from the clerks all papers filed in courts of bank- 
ruptcy which have been referred to them. 

Referees shall not (1) act in cases in which they are di- 
rectly or indirectly interested; (2) practice as attorneys and 
counselors at law in any bankruptcy proceedings; or (3) 
purchase, directly or indirectly, any property of an estate 
in bankruptcy. 

The bankruptcy act provides what the compensation of 
referees shall be. 
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§ 423. Voluntary Petition in Bankruptcy. 

To the Hon. Robert Adams, Judge of the District Court 
of the United States for the Eastern Judicial District of 
Missouri. 

THE PETITION OF John Allen of the City of St. Louis, 
and State of Missouri, in the Eastern Division of said Ju- 
dicial District of Missouri. 

RESPECTFULLY REPRESENTS, that he has had his prin- 
cipal place of business for the greater portion of six months 
next immediately preceding the filing of this petition at 710 
Locust Street in the City of St. Louis, Missouri, within said 
Division of said Judicial District; that he owes debts which 
he is unable to pay in full; that he is willing to surrender all 
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his property for the benefit of his creditors, except such as 
is exempt by law, and desires to obtain the benefit of the act 
entitled ‘‘ An Act to Establish a Uniform System of Bank- 
ruptcy throughout the United States,” approved July 1, 
1898. 

That the schedule hereto annexed, marked ‘‘ A,” and veri- 
fied by your petitioner’s oath, contains a full and true state- 
ment of all his debts, and (so far as it is possible to ascer- 
tain) the names and places of residence of his creditors, and 
such further statements concerning said debts as are re- 
quired by the provisions of said act. 

That the schedule hereto annexed, marked ‘‘ B,” and veri- 
fied by your petitioner’s oath, contains an accurate inventory 
of all his property, both real and personal, and such further 
statements concerning his property as are required by the 
provisions of said act. 

WHEREFORE YOUR PETITIONER Prays, that he may be 
adjudged by the court to be a bankrupt, within the purview 
of said act; and that he may be decreed to have a DISCHARGE 
FROM ALL His Dests provable under the same. 

JOHN ALLEN, 
Petitioner. 
RICHARD BAKER, 
Attorney for Petitioner. 
UNITED STATES OF AMERICA, 
Eastern Division of the ss. 
Eastern Judicial District of Missouri. 

I, John Allen, the petitioning debtor mentioned and de- 
scribed in the foregoing petition, do hereby make solemn 
oath that the statements contained therein are true accord- 
ing to the best of my knowledge, information and belief. 

JOHN ALLEN, 
Petitioner. 

Subscribed and sworn to before me, this 1st day of June, 

A. D. 1914. My commission expires October 15, 1915. 
THOMAS CARTER, 
Notary Public. 
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§ 424. Involuntary Petition in Bankruptcy. 

To the Honorable Robert Adams, Judge of the District 
Court of the United States for the Eastern Judicial Dis- 
trict of Missouri. 

The petition of John Allen of the City of St. Louis, Mis- 
souri, and of Richard Baker of said City of St. Louis, Mis- 
souri, and of Thomas Carter of the City of Carthage, Mis- 
souri, respectfully, shows: 

First—— That Richard Donald has for the greater por- 
tion of the six months next preceding the date of the filing 
of this petition resided (or had his principal place of busi- 
ness) (or had his domicile) in the City of St. Louis, State 
of Missouri, and district as aforesaid, and that said Rich- 
ard Donald owes debts to the amount of One Thousand 
($1,000) Dollars and upwards, and is insolvent, and is 
neither a wage earner, nor a person engaged principally in 
farming or the tillage of the soil, but is by occupation a 
merchant. 

Second.— That your petitioners are creditors of the said 
Richard Donald, having provable claims against him 
amounting to the sum of Five Thousand Dollars in excess 
of securities held by them; that none of your petitioners is 
entitled to priority of payment of his said claim within the 
meaning of Section 64 (b) of the United States Bankruptcy 
Act, and Amendments thereof, nor has any of your peti- 
tioners received a preference within the meaning of Section 
60 (a), (b) of such laws amended. 

Third.— That the nature and amount of your petitioners’ 
claims are as follows: 

The claim of petitioner, John Allen, is for One Thousand 
($1,000) Dollars for goods, wares and merchandise sold 
and delivered to said Richard Donald at his special instance 
and request on the 1st day of September, A. D. 1913, no 
part of which has been paid, though duly demanded. 

(Here set forth the claims and demands of Baker and 
Carter as set out in the case of Allen.) 

And your said petitioners represent that the said Richard 
Donald while insolvent and within four months next pre- 
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ceding the date of this petition, to-wit, on the rst day of 
May, A. D. 1914, committed an act of bankruptcy in that 
he did heretofore do the following acts and things. 
(Here set forth specifically the acts of bankruptcy.) 
Wherefore your petitioners pray that service of this pe- 
tition with a subpoena be made upon the said Richard Don- 
ald as provided in the Acts of Congress relating to bank- 
ruptcy, and that he may be adjudged a bankrupt. 
June-tst, A. -D.,.1914: 
JOHN ALLEN, 
RICHARD BAKER, 
THOMAS CARTER, 
EVERETT AND EVERETT, 
Attorneys for Petitioners. 
Office and postoffice address. 
State of Missouri, 
City of St. Louis 
John Allen, Richard Baker and Thomas Carter, petition- 
ing creditors mentioned and described in the foregoing 
petition, do hereby severally make solemn oath that the 
statement of facts contained in the foregoing petition are 
true according to the best of their knowledge, information 


and belief. 


SS. 


JoHn ALLEN, 
RICHARD BAKER, 
THOMAS CARTER. 
Subscribed and sworn to before me this 1st day of June, 
A. D. 1914. My commission expires October 15th, 1915. 
THOMAS JONES. 
Notary Public in and for County and State Aforesaid. 


§ 425. Offer of Composition. 
In the United States District Court for the Eastern 
Judicial District of Missouri 
In the Matter of 
RicHArD DONALD, Bankrupt. No. 1000 
To W. D. Coles, Esq., Referee in Bankruptcy, and the Cred- 
itors of Richard Donald, a Bankrupt. 
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The undersigned, Richard Donald, who was adjudicated 
a bankrupt herein on the 1st day of June, A. D. 1914, and 
whose schedules of creditors and property have been pre- 
viously duly filed in the office of the clerk of the United 
States District Court of the Eastern Judicial District of Mis- 
souri, and who was duly examined in open court herein on 
the 15th day of June, A. D. 1914, does hereby offer a com- 
position at fifty (50) per cent of the claims of his creditors 
allowed or to be allowed, except those entitled to priority 
in this proceeding and payable as follows: ° 

(Here state particulars of offer.) 

RicHARD DONALD, Bankrupt. 
June 16th, 1914. 
(This should be verified by affidavit. ) 


§ 426. Proof of Claims. 


A. Proof of Unsecured Claim by a Corporation 
In the District Court of the United States for the 
Eastern Division of the Eastern Judicial 
District of Missouri 
In the Matter of 
JOHN ALLEN, IN BANKRUPTCY. 
Bankrupt. 

At the City of St. Louis, in said district of Missouri, on 
the first day of June, A. D. 1914, came Robert Baker, of 
St. Louis, and State of Missouri, and made oath, and says 
he is Treasurer, of the Baker Company, a corporation in- 
corporated by and under the laws of the State of Missouri, 
and carrying on business at 408 Locust Street, in the City of 
St. Louis, and State of Missouri, and that he is duly au- 
thorized to make this proof, and says that the said John 
Allen, the person by whom a petition for adjudication of 
bankruptcy has been filed, was, at and before the filing of the 
said petition, and still is justly and truly indebted to said 
corporation, in the sum of Two Thousand Dollars for goods, 
wares and merchandise sold and delivered said John Allen 


(d) See Hager and Alexander, bankruptcy forms, p. 385. 
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on February first, 1914, by said Baker Company at the spe- 
cial instance and request of said John Allen, as follows: 
4,000 Telephone Receivers, Grade No. 3 at 50c per re- 
“ceiver — $2,000.00; that no part of said debt has been paid; 
that there are no set-offs or counterclaims to the same; and 
that said corporation has not, nor has any person by its or- 
der, or to the knowledge or belief of said deponent, for its 
use, had or received any manner of security for said debt 
whatever; and that no note has been received for said debt 
and no judgment recovered thereon except as herein men- 
tioned. 
BAKER COMPANY, 
By Robert Baker, 
Treasurer of Said Corporation. 
Subscribed and sworn to before me this first day of June, 
A. D. 1914. My commission expires October 15th, 1915. 
(SEAL) THOMAS CARTER, 
Notary Public. 


B. Proof of Unsecured Claim by a Partnership 


In the District Court of the United States for the 
Eastern Division of the Eastern Judicial 
District of Missouri 
In the Matter of 
JoHN ALLEN, IN BANKRUPTCY. 
Bankrupt. 

At St. Louis, in said district of Missouri, on the first day 
of June, A. D., 1914, came Richard Baker, of St. Louis, in 
the City of St. Louis, in said district of Missouri, and made 
oath and says that he is one of the firm of Baker and Carter 
consisting of himself and Thomas Carter, said firm being, 
of Clayton, in the County of St. Louis, and State of Mis- 
souri, that the said John Allen, the person .by whom a 
petition for adjudication of bankruptcy has been filed, was 
at and before the filing of said petition, and still is, justly 
and truly indebted to this deponent’s said firm in the sum 
of One Thousand Dollars that the consideration of said 
debt is as follows: 
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Goods, wares, and merchandise sold and delivered said 
John Allen on February first, 1914, by said Baker & Carter 
at the special instance and request of said John Allen, as 
follows: 

4,000 No. 5 Letter Trays at 25c per tray — $1,000; 
that no part of said debt has been paid; that there are no set- 
offs or counterclaims to the same; and this deponent has not, 
nor has his said firm, nor has any person by their order or to 
this deponent’s knowledge or belief, for their use, had or 
received any manner of security for said debt whatever, and 
that no note has been received for said debt, and no judg- 
ment recovered thereon except as herein mentioned. 

BAKER & CARTER, 
By Richard Baker, Creditor. 

Subscribed and sworn to before me this first day of June, 
A. D., 1914. My commission expires October 15th, 1915. 

(SEAL) THOMAS CARTER, 

Notary Public. 

§ 427. Discharge: 

A. Application for a Discharge 
United States of America, 
Eastern Division of the Eastern Judicial ;ss. 
District of Missouri. 
In the District Court of the United States. 
In and for Said Division of Said District. 


No. 

In the Matter of 

JOHN ALLEN, IN BANKRUPTCY. 

Bankrupt. 

To the Honorable Robert Adams, Judge of the District 
Courts of the United States for the Eastern District of 
Missouri. 

John Allen, of St. Louis, in the City of St. Louis and State 
of Missouri, in said Division of said District, respectfully 
represents that on the ist day of June, 1913, last past, he 
was duly adjudged a bankrupt under the acts of Congress re- 
lating to Bankruptcy; that he has duly surrendered all his 
property and rights of property, and has fully complied with 
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all the requirements of said acts and of the orders of the 
court touching his bankruptcy. 

WHEREFORE He Prays that he may be decreed by the 
‘court to have a full discharge from all debts provable against 
his estate under said bankrupt acts, except such debts as are 
excepted by law from such discharge. 

JoHN ALLEN, 
Bankrupt. 
United States of America, 
Eastern Division of the Eastern Judicial ‘ss. 
District of Missouri. 

I, John Allen, the petitioner above named, do hereby 
make solemn oath that the statements contained in the fore- 
going petition subscribed by me are true according to the 
best of my knowledge, information and belief. 

JoHN ALLEN, 
Petitioner. 

Subscribed and sworn to before me, this 1st day of Sept., 
A. D. 1914. 

THOMAS BAKER, 
Notary Public. 


Order of Notice Thereon 


United States of America, 
Eastern Division of the Eastern Judicial ‘ss. 
District of Missouri. 

On this rst day of Sept., A. D. 1914, on reading the fore- 
going petition and also the report thereon of the Referee 
in charge of said cause, 

Ir Is ORDERED BY THE CouRT, that a hearing be had 
upon the same on the 1st day of December, A. D. 1914, 
before said Court, at St. Louis, in said Division of said Dis- 
trict, at ten o’clock in the forenoon; and that notice thereof 
be published in St. Louis Examiner, a newspaper printed in 
said District, and that all known creditors and other persons 
in interest may appear at the said time and place and show 
cause, if any they have, why the prayer of the said petitioner 
should not be granted. 
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Anp It Is FURTHER ORDERED BY THE Court that the 
Clerk shall send by mail to all known creditors certified 
copies of said petition and this order, addressed to them at 
their places of residence as stated. 

Witness the Honorable Robert Adams, Judge of said 
Court, and the seal thereof, at St. Louis, in said division of 
said District, this 1st day of Sept., A. D. 1914. 

RICHARD BAKER, 
Clerk. 
B. Order ot Discharge. 
Diente Court of the United States, 
Eastern Division of the Eastern Judicial ss. 
District of Missouri. 

WHEREAS, John Allen, of St. Louis, in said Division of 
said District, has been duly adjudged a bankrupt, under the 
Acts of Congress relating to bankruptcy, and appears to 
have conformed to all the requirements of law in that be- 
half, it is therefore ordered, by the Court that said John Al- 
len be discharged from all debts and claims which are made 
provable by said acts against his estate and which existed 
on the 1st day of June, A. D. nineteen hundred and four- 
teen, on which day the petition for adjudication was filed by 
him; excepting such debts as are by law excepted from the 
operation of a discharge in bankruptcy. 

WiITNEss the Honorable Robert Adams, Judge of said 
District Court and the seal thereof, this rst day of Decem- 
ber, A. D. nineteen hundred and fourteen. 

RICHARD BAKER, 
Clerk. 
QUESTIONS 


I. What is the vital distinction between the Federal 
Bankrupt Act and the State insolvency laws? 
Which do you think better, and why? 
II. Define the term “ Bankruptcy.”” What are the 
courts of bankruptcy in the United States? 
III. Cana railroad corporation become a bankrupt? If 
so, do you think this is right? If not, what can 


IV. 


VIII. 
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creditors do if a railroad company is unable to 
pay its debts? 

Allen owed debts in the sum of $950. Four of his 
creditors, holding claims in the sum of $700, filed 
an involuntary petition in bankruptcy against 
Allen, alleging three acts of bankruptcy which 
they were able to prove. Can they have Allen 
adjudged a bankrupt? Why? 

Give an original illustration of each of the acts of 
bankruptcy. 

When should a receiver in bankruptcy be appointed? 

What is a composition with creditors? When can 
a bankrupt make a composition? 

What is a discharge in bankruptcy ? 

What are the offenses against the bankrupt act? 

What are the duties and powers of referees? 
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§ 428. Introduction The subjects of patents, copy- 
rights, and trade-marks are so extremely technical, that the 
practice of this branch of the law is almost exclusively in the 
hands of attorneys who specialize therein. This chapter 
will be devoted largely to a mere statement of the principal 
features of the Federal statutes relating to these subjects. 

§ 429. Definition and Explanation The word “‘ pat- 
ent’ was used in a previous chapter to denote an instrument 
by which the State or government grants public lands to an 
individual. This use of the term, however, is not the one in 
which the term is generally employed. As ordinarily stated, 
a patent is a grant by the government to the inventor of a 
new and useful invention! of the exclusive right to make, 
use, sell and to authorize others to make, use and sell the 
subject-matter of the invention. It is in this sense the term 
will be used in this chapter. 

As has been indicated previously the Congress of the 
United States bases its authority to legislate in regard to 
patents and copyrights upon the provision of the Constitu- 
tion of the United States in which Congress is empowered 
‘““to promote the progress of science and useful arts, by 
securing for limited times to authors and inventors the ex- 
clusive right to their respective writings and discoveries.” * 
From this it will be seen that the reason for granting patents 
is to stimulate inventors to activity. After a definite pe- 
riod of years inventions become the common property of the 
nation. 

§ 430. Subject-Matter of Patents.— Section 4886 of 
the Revised Statutes of the United States reads as follows: 


(1) The words “invention” and “discovery” are used in reference to 
patents to indicate the act or operation of finding out something new and 
useful; the process of contriving and producing something not previously 
known or existing, by exercise of independent investigation and experiment; 
also the article or contrivance or composition so invented. It‘is not sufficient 
that a thing shall be new; it must also be useful and by useful is meant 
that it will be of benefit to mankind in a greater or less degree. A machine 
to poison people would not be an invention as the term is used in the United 
States statutes. Cf. Black’s Law Dictionary: Invention. 

(a) Constitution of the United States, Article I, § 8. 


416 AMERICAN BUSINESS LAW 


Any person who has invented or discovered any new and 
useful (1) art, machine, manufacture, or composition of 
matter, or any new and useful improvements thereof, (2) 
not known or used by others in this country, before his in- 
vention or discovery thereof, and (3) not patented or de- 
scribed in any printed publication in this or any foreign coun- 
try, before his invention or discovery thereof, or more than 
two years prior to his application, and (4) not in public use 
or on sale in this country for more than two years prior to 
his application, unless the same is proved to have been aban- 
doned, may, upon payment of the fees required by law, and 
other due proceeding had, obtain a patent therefor. 

This statement requires explanation. What the words 
“invention ”’ and ‘discovery’? mean under the act and 
the use of the term “ useful ”’ in connection therewith have 
already been discussed. The term “ art’? means the pro- 
cess or manner of treating common articles to get certain 
results. It is used to cover those cases in which the applica- 
tion of method is the most important part of the invention, 
while the means by which the principle is applied is of sec- 
ondary consequence. A machine is “ any contrivance used 
to regulate or augment force of motion; more properly, a 
complex structure, consisting of a combination, or peculiar 
modification, of the mechanical powers.” The term “‘ man- 
ufacture’’’ is used in patent law as a noun. It means any 
new and useful product made directly by human labor, or by 
the aid of machinery directed and controlled by human 
power, either from raw materials or from materials worked 
up in a new form. ‘“‘ Composition of matter’? means a 
mixture or commercial composition of materials. An ‘‘ im- 
provement” is any addition to, or modification of a pre- 
vious invention or discovery, intended to increase its utility, 
or change its mode of operation.” 


(b) Cf. Black’s Law Dictionary: Machine, manufacture, composition 
of matter, improvement. 
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EXAMPLES: 


1. Allen found after long years of experiment that the vibrations 
of air could be so controlled that messages could be sent from a long 
distance. After working out this principle, he invented a device by 
which messages could be sent and messages could be received. The 
principle of controlling the vibrations may very properly be called 
an art. The devices by which the vibrations were sent and received 
may be termed machines. 

2. Allen invented a new sort of handle for shovels. This would 
be called a manufacture. 

3. Allen found that by mixing certain chemicals in a certain way 
he could get a beverage which tasted like beer but which contained 
no alcohol. The process or principle underlying Allen’s inven- 
tion may very properly be termed an art. The final result, that is 
the beverage itself, is a composition of matter. 

4. Allen invented a little hook which can be added to sewing 
machines and which will greatly increase their efficacy. This hook 
may very properly be termed a manufacture or improvement to a 
machine. 


(1) If an invention or discovery was publicly known and 
used by others in the United States at any time before the 
person applying made his invention or discovery, then not- 
withstanding that he arrived at his invention independently 
and that he knew nothing of the use of the article previously, 
still the article cannot be validly patented by him. It may 
also be said that the discovery or working out of the inven- 
tion will not prevent any other independent discoverer from 
obtaining a valid patent, provided the article has neither 
been previously patented nor.previously described in any 
printed publication and provided the earlier inventor kept 
the secret to himself, inasmuch as the invention or discovery 
was not generally known or used in the sense of the law. 

(2) If an invention has been patented in, the United 
States or in any foreign country whatever, a later inventor 
cannot obtain a valid patent afterwards in the United States, 
notwithstanding that he arrived at his results independently, 
without knowledge of the patent by the other party. If the 
invention has been described in any publication in the United 
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States or in any foreign country, then the one who invents 
such article after such description cannot obtain a valid 
patent therefor, notwithstanding that he did not know any- 
thing of the prior description in the publication. 

If a person invents something he ought to apply for a 
patent therefor as soon as possible. But no person other- 
wise entitled thereto will be barred from receiving a patent 
for his invention or discovery, nor will any patent be declared 
invalid by reason of its having been first obtained or caused 
to be obtained by the inventor (himself) or his legal repre- 
sentatives, or his assigns in a foreign country, unless appli- 
cation for such foreign patent was filed more than twelve 
months prior to the filing of the application in this country, 
in which latter case no valid patent can be granted in this 
country.® 

(3) If an article has been in public use or on sale in 
the United States for more than two years prior to the 
application for a patent then notwithstanding that the in- 
ventor made the invention long before the article came into 
public use, still he cannot obtain a valid patent therefor. 

§ 431. Designs.— Section 4929 of the Revised Statutes 
of the United States provides that any person who has in- 
vented any new, original, and ornamental design for an 
article of manufacture, not known or used by others in this 
country before his invention thereof, and not patented or 
described in any printed publication in this or any foreign 
country before his invention thereof, or more than two years 
prior to his application, and not in public use or on sale in 
this country for more than two years prior to his applica- 
tion, unless the same is proved to have been abandoned, 
may, upon payment of the fees required by law and other 
due proceedings had, the same as in cases of inventions or 
discoveries covered by Section 4886, herein previously de- 
scribed, obtain a patent therefor. 

A design may be said to be an instrument, created by the 
imposition on a physical substance of some peculiar shape 


(c) RS. U.S. § 4887. 
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or ornamentation which produces a particular impression 
upon the human eye, and through the eye upon the mind.* 
Every person has seen designs. Thus, for example, on the 
doors of most kitchen stoves there are representations of one 
kind or another worked right into the door. Such represen- 
tations are designs. So also on iron stoves there are pic- 
tures worked out in some peculiar way. These too are de- 
signs. 

Section 4933 of the Revised Statutes of the United States 
provides that all regulations and provisions which apply to 
the patenting and to protecting patents for inventions or 
discoveries, not inconsistent with certain other sections, also 
apply to designs. 

§ 432. Who May Obtain a Patent.— The first inventor 
who perfects, and adapts his invention to use and who uses 
reasonable diligence in applying for a patent, or in the event 
of his death his executor or administrator, is the only per- 
son entitled to a patent therefor. 

§ 433. Contents and Duration of Patents.— Every pat- 
ent should contain a short title or description of the inven- 
tion or discovery, correctly indicating its construction and 
mode of operation, and a grant to patentee, his heirs or as- 
signs * for a term of seventeen years, of the exclusive right 
to make, use, and vend the invention or discovery throughout 
the United States and the territories thereof, referring to 
the specifications attached for the particulars thereto, and a 
copy of the specifications and drawings of the patented arti- 
cle should be annexed to the patent and should be a part 
thereof,” 


(2) Section 4898 of the Revised Statutes of the United States states in 
part that every patent or any interest therein is assignable in law by an in- 
strument in writing, and the patentee or his assigns or legal representatives 
may in like manner grant and convey an exclusive right under his patent to 
the whole or any specified part of the United States. An assignment, grant, 
or conveyance is void as against any subsequent purchaser or mortgagee 
for a valuable consideration, without notice, unless it is recorded in the 
Patent Office within three months from the date thereof. 

(d) Cf. Bouvier’s Law Dictionary: Design. 

(e) R. S. U.S, § 4884. 
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The length of time in regard to designs, however, is not 
the same as for ordinary patents. Patents for designs may 
be granted for three and one-half years, for seven years, or 
for fourteen years, as the applicant may, in his application, 
elect!’ 

§ 434. System and Procedure.— The patent office of 
the United States is under the control of the Department of 
the Interior, but there is a specific head of the department, 
called the Commissioner of Patents and there are many 
other minor officials.’ 

All patents are issued in the name of the United States 
of America under the seal of the office, and are signed by 
the Commissioner of Patents and are recorded together with 
the specifications for the patent in the patent office.” Per- 
sons desiring a patent must make a written application there- 
for to the patent office. They must file in the patent office a 
written description of the invention and of the manner and 
process of making, constructing, compounding, and using it 
in such full, clear, concise, and exact terms as to enable any 
yerson skilled in the art or science to which it appertains, or 
with which it is connected, to make, construct, or com- 
pound, and use the same without any further explanation. 
In case of a machine the applicant must explain the principle 
thereof, and the best mode in which he contemplates apply- 
ing the principle, so as to distinguish it from other inven- 
tions; and he must particularly point out and distinctly claim 
the part, improvement, or combination which he offers as 
his invention or discovery. The specification and claim 
must be signed by the inventor.’ 

When the nature of the case admits of drawings, the ap- 
plicant must furnish one copy signed by the inventor or his 
attorney in fact, which drawings are filed in the Patent Of- 
fice; and a copy of the drawing, to be furnished by the Patent 
Office, should be attached to the patent as a part of the 


(Ee Rash Us Si Si4o3r. 
(g) R.S. U.S., § 4875. 
(h) R.S. U.S. § 4883. 
(i) 1CfRARSS. UTS 8.483838; 
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specification.’ When the invention or discovery is of a 
composition of matter, the applicant, if required by the Com- 
missioner, must furnish specimens of ingredients and of the 
‘composition, sufficient in quantity for the purpose of experi- 
ment.“ In all cases which admit of representation by model, 
the applicant, if required by the Commissioner must furnish 
a model of convenient size to exhibit advantageously the 
several parts of his invention or discovery.’ 

The applicant must make oath that he verily believes him- 
self to be the original and first inventor or discoverer of 
the art, machine, manufacture, composition or improvement 
for which he solicits a patent; that he does not know and 
does not believe that the same was ever before known or 
used by others in this country before his invention or dis- 
covery thereof; that the same has not been patented or de- 
scribed in any printed publication in any country before his 
invention or discovery thereof or more than two years prior 
to the application; also that the invention has not been on 
sale for more than two years prior to the application; also 
that the same has not been patented by him in a foreign 
country more than twelve months prior to date of application 
in this country. He must state also of what country he is 
a citizen. Such oath may be made before any person within 
the United States authorized by law to administer oaths, 
or, when the applicant resides in a foreign country, before 
any minister, charge d’affaires, consul, or commercial agent 
holding commission under the Government of the United 
States, or before any notary public, judge, or magistrate hav- 
ing an official seal and authorized to administer oaths in the 
foreign country in which the applicant may be, whose au- 
thority shall be proved by certificate of a diplomatic or con- 
sular office of the United States.” 

On the filing of any such application and the payment of 
the fees required by law, the commissioner of Patents causes 


Gin CER S. U.S. 8 74889: 
(k) Cf. R. S. U. S., § 4890. 
(1) Cf. R. S. U.S., § 489. 
(m) R.S. U. S., § 4892. 
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an examination to be made of the alleged new invention or 
discovery; and if on such examination it appears that the 
claimant is justly entitled to a patent under the law, the 
Commissioner must issue a patent therefor." 

§ 435. Fees— The following are the fees or costs 
charged by the Government in issuing a patent: 

On filing each original application for a patent, except in 
a design case, fifteen dollars. 

On issuing each original patent, except design cases, 
twenty dallars. 

In design cases: 

For three and one-half years, ten dollars. 

For seven years, fifteen dollars. 

For fourteen years, thirty dollars. 

§ 436. Duties of Patentees.— It is the duty of all pa- 
tentees, and their assigns and legal representatives, and of 
all persons making or vending any patented article for or 
under them, to give sufficient notice to the public that the 
same is patented; either by fixing thereon the word “ pat- 
ented,” together with the day and year the patent was 
granted; or when, from the character of the article, this can 
not be done, by fixing to it, or to the package wherein one 
or more of them is inclosed, a label containing a like no- 
tice; and in any suit for infringement, by the party failing so 
to mark, no damages can be recovered by the plaintiff, ex- 
cept on proof that the defendant was so notified of the 
infringement, and continued, after such notice, to make, 
use, or vend the article so patented.° 

§ 437. Infringement of Patents.— To infringe a patent 
means to encroach upon the rights of the person holding 
the patent. The criterion of infringement is substantial 
identity of the construction or operation. Mere changes in 
form, or appearance or substitution of mechanical equiva- 
lents, will still be infringements, unless they involve a sub- 
stantial difference of construction, operation or effect.” 

(n) R. S. U. S., § 4893. 


(o) R. S. U. S., § 4900. 
(p) 3 McLean (U. S.) 250, 15 Howard (U. S.) 63. 
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§ 438. Liability for Infringement.— The court may is- 
sue an injunction restraining the party violating the patent 
from doing so in the future. Upon a decree being ren- 
dered the complainant is entitled in addition to an account- 
ing of the profits made by the one infringing the patent also 
the damages sustained during six years prior to the filing of 
the complaint.1. There are also certain penalties provided 
by the act for infringement of a patent. 


Penalties for Falsely Marking an Article Patented 


Every person who, in any manner, marks upon anything 
made, used, or sold by him for which he has not obtained 
a patent, the name or any imitation of the name of any per- 
son who has obtained a patent therefor, without the consent 
of such patentee, or his assigns or legal representatives; or 
who in any manner, marks or affixes to any such patented 
article the word “‘ patent’ or the words “‘ letters patent,” 
or any word of like import, with intent to imitate or counter- 
feit the mark or device of the patentee, without having the 
license or consent of such patentee or his assigns or legal 
representatives; or who, in any manner, marks upon or af- 
fixes to any patented article the word “‘ patent” or any word 
importing that the same is patented, for the purpose of 
deceiving the public, is liable, for every such offense, to a 
penalty of not less than one hundred dollars, with costs; 
one-half of said penalty to go to the person who shall sue 
for the same, and the other to the use of the United States, 
to be recovered by suit in any district court of the United 
States within whose jurisdiction such offense may have been 
committed." 

§ 439. Defense of Suit for Infringement.— In any ac- 
tion for infringement the defendant may plead the general 
issue, that is, may deny generally all the allegations made by 
the complainant, and, having given notice in writing to the 
plaintiff or his attorney thirty days before, may prove on 
trial any one or more of the following special matters: 


(q) R.S. U.S., § 4921. 
(r) R. S. U.S, § 4901. 


424 AMERICAN BUSINESS LAW 


(1) That for the purpose of deceiving the public the 
description and specification filed by the patentee in the 
Patent Office was made to contain less than the whole truth 
relative to his invention or discovery, or more than is neces- 
sary to produce the desired effect; or, 

(2) That the patentee had surreptitiously or unjustly 
obtained the patent for that which was in fact invented by 
another, who was using reasonable diligence in adapting and 
perfecting the same; or, 

(3) That the article had been patented or described in 
some printed publication prior to his supposed invention or 
discovery thereof, or more than two years prior to his ap- 
plication for a patent therefor; or, 

(4) That the patentee was not the original and first in- 
ventor or discoverer of any material and substantial part 
of the thing patented; or, 

(5) ‘That the article had been in public use or on sale in 
this country for more than two years before his application 
for a patent, or had been abandoned to the public; or, 

(6) That the invention in discussion was not a new and 
useful art, machine, manufacture, or composition of matter. 


Copyright 

§ 440. Introduction and Definition — By the Common 
Law both in England and in the United States, that is, 
through the decisions of the Courts of Last Resort, it is now 
settled that the author of an unpublished ! intellectual pro- 
duction has the exclusive ownership and right of the disposi- 
tion of such production. This has been termed “ Literary 
Property ” or ‘ Common-Law Copyright.” 

The owner of literary property is entitled to the same 
protection as the owner of any other personal property in- 
cluding the right to the use of the injunctive powers of 
Courts of Equity. But if a work is published the common 
law copyright is lost and any one then has the right to multi- 

(1) Publication in the law of copyrights means making public a given 


literary production by offering it to the public by the sale or distribution of 
copies. 
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ply copies unless the author is protected in his rights under 
the statutes. 

The statutes which grant to authors of literary or artistic 
productions the exclusive right to print, reprint and sell these 
productions are called copyright laws. Copyright in the 
United States may then be defined as the right granted by 
the United States Statutes to the author or originator of 
certain literary or artistic productions whereby such a person 
is invested for a limited period with the exclusive right to 
multiply and vend copies of such productions and to per- 
form publicly or cause to be performed ®* such intellectual 
productions as by their nature admit of such treatment. 

§ 441. Who May Secure a Copyright.— The persons 
entitled by the act to copyright protection for their works 
are: 

(1) The author of the work, if he is: 

(a) A citizen of the United States, or 

(b) A resident alien domiciled in the United States 
at the time of the first publication of his work, or 

(c) A citizen or subject of any country which grants 
either by treaty, convention, agreement, or law, to citizens 
of the United States the benefit of copyright on substan- 
tially the same basis as to its own citizens, or copyright pro- 
tection substantially equal to the protection secured to such 
foreign author under this act or by treaty; or when such for- 
eign state or nation is a party to an international agreement 
which provides for reciprocity in the granting of copyright, 
by the terms of which agreement the United States may, at 
its pleasure, become a party thereto. The existence of re- 
ciprocal copyright conditions is determined by presidential 
proclamation.” 


(2) Presidential copyright proclamations have been issued securing to 
the citizens or subjects of the following countries copyright privileges in the 
United States: Austria, Chile, China, Costa Rica, Cuba, Denmark, France, 
Germany, Great Britain and her possessions, Guatemala, Honduras, Italy, 
Mexico, Netherlands (Holland) and possessions, Nicaragua, Norway, Portu- 
gal, Salvador, Spain, Switzerland, Belgium, Japan and Luxemburg. 

(a) Cf. 25 Cyc. § 1489 and citations. 
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(2) The proprietor of a work. The word “ proprie- 
tor’ is here used to indicate a person who derives his title 
to the work from the author. If the author of the work 
should be a person who could not himself claim the benefit 
of the copyright act, the proprietor can not claim it. 

(3) The executors, administrators or assigns of the 
above-mentioned author or proprietor. 

§ 442. Essentials in Order to Obtain a Copyright.— 
The United States Copyright Acts say nothing in regard 
to the quality of the work which is essential before a valid 
copyright can be had therein. It is, therefore, necessary to 
examine the judicial records to obtain this information. 
Briefly stated it may be said that a work must possess orig- 
inality in order that it may be copyrighted. Again a pro- 
duction must not be (1) seditious or libelous (2) immoral 
or (3) blasphemous if a valid copyright is to be had therein. 

(1) Mr. Drone notes the following tests of originality: 
‘Tn all cases, whatever may be the kind or character of the 
work for which protection is claimed, the true test of orig- 
inality is whether the production is the result of indepen- 
dent labor, or of copying. A close resemblance between two 
publications may afford strong evidence of copying; and in 
some cases, especially when the similarity is not explained, 
it may amount to conclusive proof of piracy. But, when it 
is established that the work is the result of honest author- 
ship, its likeness to another publication is immaterial.” ? 

(1) Seditious works (those works which tend to excite 
dissatisfaction, hatred, or contempt of the government) and 
libelous works (those works which are calculated to injure 
the reputation of a person by bringing him into public hatred, 
ridicule or contempt) are condemned by law and, there- 
fore, for such works one cannot obtain a valid copyright. 

(2) Immoral works are under the same ban as seditious 
works and therefore a valid copyright can not be obtained 
therein. 


(3) For blasphemous publications as has already been 
(b) Drone on Copyrights, p. 208. 
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said, one can not obtain a valid copyright. But it is a 
very difficult matter to determine what works shall be con- 
sidered blasphemous, especially in the United States. 
“From the liberal character of the government of the 
United States, and the freedom of religious belief and wor- 
ship accorded to all its citizens it may reasonably be in- 
ferred that large liberty of discussion and publication on 
moral and religious subjects would be permitted. And such 
is the fact, as appears from our comparatively meagre ju- 
dicial records involving the subject. But in this country, 
nevertheless, there are limitations to liberty of speech and 
the press; and there is such a thing as blasphemy known to 
the law and punishable as a crime.” ° 

§ 443. Subject-Matter of a Copyright The works 
for which a copyright may be secured include all literary and 
artistic productions of the author. Section 5 of the Copy- 
right Act of 1909 makes what is thought to be a sweeping 
classification of literary and artistic works. The applica- 
tion for registration of a copyright must specify the class to 
which the work belongs for which copyright is sought. The 
following gives this classification together with a brief ex- 
planation of the terms used: 

(a) Books.— This term includes, all printed literary 
works (except dramatic compositions) whether published in 
the ordinary shape of a book or pamphlet, or printed as a 
leaflet, card, or single page. The term “‘ book”’ as used in 
the law includes tabulated forms of information, frequently 
called charts; tables of figures showing the results of mathe- 
matical computations, such as logarithmic tables, interest, 
cost, and wage tables, etc., single poems, and the words of 
a song when printed and published without music; libret- 
tos; descriptions of moving pictures or spectacles; encyclo- 
pedias; catalogues; directories; gazetteers and similar com- 
pilations; circulars or folders containing information in the 
form of reading matter other than mere lists of articles, 
names and addresses; and literary contributions to periodi- 
cals or newspapers. 


{c) Smith on Personal Property, § 49. 
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The term ‘“‘ book” can not be applied to the following: 

(1) Blank books for use in business or in carrying out 
any system of transacting affairs, such as record books, ac- 
count books, memorandum books, diaries or journals, bank 
deposit and check books; forms of contracts or leases which 
do not contain original copyrightable matter; coupons; 
forms for use in commercial, legal, or financial transactions, 
which are wholly or partly blank and whose value lies in 
their usefulness and not in their merit as literary composi- 
tions. 

(2) Directions on scales, or dials, or mathematical or 
other instruments; puzzles; games; labels; wrappers; formu- 
lae on boxes, bottles, and other receptacles of articles for 
sale or meant to accompany such articles. 

(3) Advertisements or catalogues which merely set 
forth the names, prices, and places where articles are for 
sale. 

(4) Prefaces or other introductory matter to works 
not themselves entitled to copyright protection, such as blank 
books. 

(5) Calendars are not capable of registration as such, 
but if they contain copyrightable reading matter or pictures 
they may be registered either as ‘‘ books” or “ prints” 
according to the nature of the copyrightable matter. 

(b) Periodicals. ‘This term includes newspapers, mag- 
azines and reviews. 

(c) Lectures, sermons, addresses, or similar produc- 
tions, prepared for oral delivery. 

(d) Dramatic or dramatico-musical compositions, such 
as dramas, comedies, operas, operettas and similar works. 

The designation ‘‘ dramatic composition’? does not in- 
clude the following: dances or ballets, stage settings or me- 
chanical devices by which dramatic effects are produced, or 
‘stage business’; animal shows, sleight-of-hand perform- 
ances, acrobatic or circus tricks of any kind; descriptions of 
moving pictures or of settings for the production of moving 
pictures. (These, however, when printed and published, 
are registrable as “ books.” ) 
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Dramatico-musical compositions include principally op- 
eras, operettas, and musical comedies, or similar produc- 
tions which are to be acted as well as sung. 

» Ordinary songs, even when intended to be sung from the 
fave in a dramatic manner, or separately published songs 
from operas and operettas, should be registered as musical 
compositions, not dramatico-musical compositions. 

(e) Musical compositions, including vocal and all in- 
strumental compositions, with or without words. But when 
the text is printed alone it should be registered as a “‘ book,” 
not as a musical composition. Adaptations and arrange- 
ments may be registered as ‘‘new works”’ under the pro- 
visions of Section 6. 

(f) Maps.— This term includes all cartographical 
works, such as terrestrial maps, plats, marine charts, star 
maps, but not diagrams, astrological charts, landscapes, or 
drawings of imaginary regions which do not have a real 
existence. 

(g) Works of Art— This term includes all works be- 
longing fairly to the so-called fine arts; i. e., paintings, draw- 
ings, and sculpture. 

Productions of the industrial arts utilitarian in purpose 
and character are not subject to copyright registration, even 
if artistically made or ornamented. 

No copyright exists in toys, games, dolls, advertising noy- 
elties, instruments or tools of any kind, glassware, embroid- 
eries, garments, laces, woven fabrics, or any similar articles. 

(h) Reproductions of Works of Art.— This term re- 
fers to such reproductions (engravings, woodcuts, etchings, 
casts, etc.), as contain in themselves an artistic element dis- 
tinct from that of the original work of art which has been 
reproduced. 

(i) Drawings of Plastic Works of a Scientific or Tech- 
nical Character.— This term includes diagrams or models 
illustrating scientific or technical works, architects’ plans, de- 
signs for engineering work, etc. 

(j) Photographs.— This term includes all positive 
prints from photographic negatives, including those from 
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moving picture films (the entire series being counted as a 
single photograph), but not photogravures, half-tones, and 
other photo-engravings. 

(k) Prints and Pictorial Illustrations— This term 
comprises all pictures not included in the various other 
classes enumerated above. 

Articles of utilitarian purpose do not become capable of 
copyright registration because they consist in part of pic- 
tures which in themselves are copyrightable; e. g., puzzles, 
games, badges, buttons, buckies, pins, novelties of every 
description, or similar articles. 

Postal cards can not be copyrighted as such. The pic- 
tures thereon may be registered as “ prints or pictorial il- 
lustrations”” or as “photographs.” Text-matter on a 
postal card may be of a character that it may be registered 
as a “ book.” 

Mere ornamental scrolls, combinations of lines and colors, 
decorative borders, and similar designs, or ornamental let- 
ters or forms of type are not included in the designation 
‘“prints and pictorial illustrations.” Trade-marks can not 
be copyrighted or registered in the Copyright Office. 

(1) Motion Picture Photoplays—— This means a mo- 
tion picture which has a plot and tells a story. 

(m) Motion Pictures Other than Photoplays.— This 
includes motion pictures which do not tell a connected story. 

It is provided in Section 15, of the Act that of the printed 
books or periodicals mentioned under (a) and (b) in this 
paragraph, except the original text of a book of foreign 
origin ina language or languages other than English, the text 
of all copies accorded protection under the Act, except 
as below provided, must be printed from type set within 
the limits of the United States, either by hand or by the aid 
of any kind of typesetting machine, or from plates made 
within the limits of the United States from type set therein, 
or if the text be produced by lithographic process, or photo- 
engraving process, then by a process wholly performed 
within the limits of the United States, and the printing of 
the text and binding of the book must be performed within 


‘ ¥ 
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the limits of the United States. These requirements ex- 
tend also to the illustrations within a book consisting of 
printed text and illustrations produced by lithographic pro- 
cess, or photo-engraving process, and also to separate litho- 
graphs or photo-engravings, except where in either case the 
subjects represented are located in a foreign country and 
illustrate a scientific work or reproduce a work of art; but 
they do not apply to works in raised characters for the use of 
the blind, or to books of foreign origin in a language or 
languages other than English or to books published abroad 
in the English language seeking ad interim protection un- 
der the Act. 

§ 444. Exclusive Rights Secured Under Copyright 
Law.— Any person entitled thereto, upon complying with 
the provisions of the Act, has the exclusive right: 

(a) To print, reprint, publish, copy, and vend the copy- 
righted work; 

(b) To translate the copyrighted work into other lan- 
guages or dialects, or make any other version thereof, if it 
be a literary work; to dramatize it if it be a non-dramatic 
work; to convert it into a novel or other non-dramatic work 
if it be a drama; to arrange or adapt it if it be a musical 
work; to complete, execute, and finish it if it be a model or 
design for a work of art; 

(c) To deliver or authorize the delivery of the copy- 
righted work in public for profit if it be a lecture, sermon, 
address, or similar production; 

(d) ‘To perform or represent the copyrighted work 
publicly if it be a drama, or if it be a dramatic work and 
not reproduced in copies for sale, to vend any manuscript 
or any record whatsoever thereof; to make or to procure the 
making of any transcription or record thereof by or from 
which, in whole or in part, it may in any manner or by any 
method be exhibited, performed, represented, produced, or 
reproduced; and to exhibit, perform, represent, produce, or 
reproduce it in any manner or by any method whatsoever.* 


(d) Bulletin 14, 1913, § 1, p. 7. 
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(ce) Toperform the copyrighted work publicly for profit 
if it be a musical composition and for the purpose of public 
performance for profit; and for the purposes set forth in 
sub-section (a) to make any arrangement or setting of it 
or of the melody of it in any system of notation or any form 
of record in which the thought of an author may be re- 
corded and from which it may be read or reproduced. This 
section has certain provisos for the subject-matter of which 
the reader is referred to Section 1, page 7 of the Copyright 
Law of the United States, Bulletin No. 14. 

§ 445. Assignment of Copyrights.— Copyright secured 
under this or previous Acts of the United States may be as- 
signed, granted, or mortgaged by an instrument in writing 
signed by the proprietor of the copyright, or may be be- 
queathed by will. 

Every assignment of copyright should be recorded in the 
copyright office within three calendar months after its exe- 
cution in the United States or within six calendar months 
after its execution without the limits of the United States. 
In default of the foregoing the assignment is void as against 
any subsequent purchaser or mortgagee for valuable consid- 
eration, without notice, whose assignment has been duly re- 
corded.° 

§ 446. Procedure to Obtain a Copyright.— In order 
to obtain a well-founded copyright it is necessary that cer- 
tain things be done. ‘There are two classes of works, the 
“ published ”’ and “ unpublished.” 

§ 447. Published Works.— Any person entitled thereto 
may secure a copyright for his work by publication thereof 
with a notice of the copyright required by the act. Publica- 
tion under the act means placing literary or artistic produc- 
tion on sale, selling it, or publicly distributing it. The no- 
tice of the copyright required by the act in general may be 
said to consist in the insertion of the word ‘‘ Copyright ”’ 
or the abbreviation ‘‘ Copr.,’’ accompanied by the name of 
the copyright proprietor, and if the work be a printed lit- 


(e) Bulletin 14, §§ 42, 44, pp. 19-20. 
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erary, musical, or dramatic work, the notice should include 
also the year in which the copyright was secured by publica- 
tion. 

The notice of copyright is applied, in the case of a book 
or other printed publication, upon its title page or the page 
immediately following, or if a periodical either upon the title 
page or upon the first page of text of each separate number 
or under the title heading, or if a musical work either upon 
its title page or the first page of music; provided, that one 
notice of copyright in each volume or in each number of a 
newspaper or periodical published suffices.® 

After publication of a work with the copyright notice in- 
scribed, two complete copies of the best edition of the work 
must be sent to the Copyright Office, with a proper applica- 
tion for registration correctly filled out and a money order 
for the amount of the legal fee.". Where, however, a work 
is not reproduced for sale one copy only of the work need 
be deposited.’ 

The statute requires that the deposit of the copyright 
work shall be made “‘ promptly ” which has been defined as 
‘“ without unnecessary delay.” It is not essential, however, 
that the deposit be made on the very day of publication. 

Should the copies called for not be promptly deposited 
as provided, the Register of Copyrights may at any time 
after the publication of the work, upon actual notice, re- 
quire the proprietor of the copyright to deposit them, and 
after the said demand shall have been made, in default of the 
deposit of copies of the work within three months from 
any part of the United States except an outlying territorial 
possession of the United States, or within six months from 
any outlying territorial possession of the United States, or 
from any foreign country, the proprietor of the copyright is 
liable to a fine of one hundred dollars and to pay to the Li- 
brary of Congress twice the amount of the retail price of 


(f) Bulletin 14, 1913, § 18, p. 14. 
(g) Bulletin 14, 1913, § 19, p. 14. 
(h) Bulletin 14, 1913, § 12, p. 11. 
(i) Bulletin 14, 1913, § 11, p. 11. 
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the best edition of the work, and the copyright becomes 
void. 
Registration 

§ 448. Fees.— After the publication of any work en- 
titled to copyright, the claimant should register his claim in 
the copyright office. For the registration of his claim the 
person pays a fee of one dollar for which sum he is entitled 
to a certificate of registration under seal. In the case of 
photographs where the certificate is not demanded only a fee 
of fifty cents need be paid for registration. Whenever pos- 
sible the author should send at the same time his registration 
for copyright, registration fee, and the copies of the work. 

The application for copyright registration required to 
be sent with each work must state the following facts, with- 
out which no registration can be made: 

(1) The name and address of the claimant of copy- 
right; 

(2) The nationality of the author of the work; 

(3) The title of the work; 

(4) The name and address of person to whom certifi- 
cate is to be sent; 

(5) The particular class to which the work belongs; 

(6) In the case of a book the copies so deposited must 
be accompanied by an affidavit, under the office seal of any 
officer authorized to administer oaths within the United 
States, duly made by the person claiming copyright or by 
his duly authorized agent or representative residing in the 
United States, or by the printer who has printed the book, 
setting forth that the copies deposited have been printed 
from type set within the limits of the United States or from 
plates made within the limits of the United States from 
type set therein; or if the text be produced by lithographic 
process, or photo-engraving process, that such process was 
wholly performed within the limits of the United States, and 
that the printing of the text and binding of the said book 
have also been performed within the limits of the United 


(j) Bulletin 14, 1913, § 13, p. 12. 
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States. Such affidavit should state also the place where and 
the establishment or establishments in which such type was 
set or plates were made or lithographic process, or photo- 

‘engraving process or printing and binding were performed 
and the date of the completion of the printing of the book 
or the date of publication; * 

(7) In the case of all published works the actual date 
(year, month, and day) when the work was published. 

. In addition, it is desirable that the application should 
state for record the name of the author. If, however, the 
work is published anonymously or under a pseudonym and 
it is not desired to place on record the real name of the au- 
thor, this may be omitted. In the case of works made for 
hire, the employer may be given as the author. By the na- 
tionality of the author is meant citizenship, not race; a per- 
son naturalized in the United States should be described as 
an American. An author, who isa citizen of a foreign coun- 
try having no copyright in this country, if at the time of pub- 
lication of his work he is a permanent resident of the United 
States, then the fact of such permanent residence in the 
United States should be expressly stated in the application. 
Care should be taken that the title of the work, name of the 
author, and the name of the copyright claimant be correctly 
stated in the application, and that they should agree exactly 
with the same statements made in the work itself. 

§ 449. Unpublished Works.— There is a special pro- 
vision in the copyright act which states that nothing in the act 
should be construed to annul or limit the right of the author 
or proprietor of an unpublished work, at common law or in 
equity, to prevent the copying, publication, or use of such 
unpublished work without his consent, and to obtain dam- 
ages therefor.’ 

Notwithstanding this section of the act, however, it is 
also provided that copyright protection may be had for 
these unpublished works. Unpublished works are such as 
have not at the time of registration been printed or repro- 


(k) Bulletin 14, 1913, § 16, p. 13. 
(1) Bulletin 14, 1913, § 2, p. 9. 
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duced in copies for sale, or been publicly distributed. They 
include the following: (1) lectures, sermons, addresses, 
or similar productions for oral delivery; (2) dramatic and 
musical compositions; (3) photographic prints; (4) works 
of art (paintings, drawings, and sculpture) ; and (5) plastic 
works. 

In order to secure a copyright in such unpublished works 
the following steps are necessary with reference to the de- 
posit of copies: 

In the case of lectures, sermons, addresses, and dra- 
matic and musical compositions, deposit one typewritten 
or manuscript copy of the work. This copy should be in 
convenient form, clean and legible, the leaves securely fast- 
ened together, and should bear the title of the work corres- 
ponding to that given in the application. The entire work 
in each case should be deposited. It is not sufficient to de- 
posit a mere outline or epitome, or, in the case of a play, a 
mere scenario, or a scenario with a synopsis of the dialogue. 

In the case of photographs, deposit one copy of a positive 
print of the work. (Photo-engravings or photo-gravures 
are not photographs within the meaning of this provision. ) 
In the case of works of art, models or designs for works of 
art, or drawings or plastic works of a scientific or technical 
character, deposit a photographic reproduction.” 

In each case the deposited article should be accompanied 
by an application for registration and a money order for 
the amount of the statutory fee, to-wit, one dollar. 

Any work which has been registered as an unpublished 
work, if reproduced in copies for sale or distribution, must 
be deposited a second time (two copies, accompanied by an 
application for registration and the statutory fee) in the 
same manner as is required in the case of works published in 
the first place.” 

§ 450. Duration of Copyright— The copyright se- 
cured by the Act endures for twenty-eight years from the 
date of first publication, whether the copyrighted work 


(m) Bulletin 14, 1913, § rx, p. 11. 
(n) Bulletin 14, 1913, §§ 11, 12, pp. 11, 12. 
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bears the author’s true name or is published anonymously 
or under an assumed name; provided, that in the case of any 
posthumous work or of any periodicals, cyclopedia, or other 
‘composite work upon which the copyright was originally se- 
cured by the proprietor thereof, or of any work copyrighted 
by a corporate body (otherwise than as assignee or licensee 
of the individual author) or by an employer for whom such 
work is made for hire, the proprietor of such copyright is 
entitled to a renewal and extension of the copyright in such 
work for the further term of twenty-eight years when ap- 
plication for such renewal and extension is made to the copy- 
right office and duly registered therein within one year prior 
to the expiration of the original term of copyright; and pro- 
vided further, that in the case of any other copyrighted 
work, including a contribution by an individual author to a 
periodical or to a cyclopedia or other composite work when 
such contribution has been separately registered, the au- 
thor of such work, if still living, or the widow, widower, or 
children of the author, if the author be not living, or if such 
widow, widower, or children be not living, then the author’s 
executors, or in the absence of a will, his next of kin is en- 
titled to a renewal and extension of the copyright in such 
work for a further term of twenty-eight years when appli- 
cation for such renewal and extension is made to the copy- 
right office and duly registered therein within one year prior 
to the expiration of the original term of copyright; and 
provided further, that in default of the registration of such 
application for renewal and extension, the copyright in any 
work determines at the expiration of twenty-eight years 
from first publication.° 

§ 451. Infringement of Copyright.— To infringe a 
copyright means to encroach upon, and invade the rights of 
the person who owns the copyright.’ It is generally said 
that a copyright is infringed when the whole or any material 
part of the copyrighted work is used and published without 
the author’s consent. 

(3) It is not infringement to read or recite publicly the whole or any 
part of a copyright book properly acknowledging the authorship. 

(o) Bulletin 14, 1913. 
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The rule in regard to infringement is clear. If the author 
through the legitimate exercise of his mental powers pro- 
duces a work which is, on the whole, original then his copy- 
right will stand notwithstanding that he had borrowed 
freely and frequently from the works of others. The test 
of piracy is whether the author has in fact used the plan 
and ideas of another as material for his own work with 
slight alterations or whether the author has produced a 
work which is the result of his independent thinking and 
labor. In the former case there is an infringement; in 
the latter case there is not an infringement. 

An action for infringement of copyright can not be main- 
tained in court until the provisions with respect to the de- 
posit of copies and registration of such work have been 
complied with.” 

The Copyright Law provides at great length for liability 
of a person who infringes a copyright. In brief, the liabil- 
ity is as follows: 

(1) He may be restrained from further infringement 
by an injunction. 

(2) He must pay to the copyright proprietor such 
damages as the copyright proprietor may have suffered due 
to the infringement, as well as all the profits which the 
infringer shall have made from such infringement. 

(3) He must deliver up on oath all articles in his pos- 
session which infringe the copyright. 

(4) He must deliver up on oath for destruction all 
infringed copies or devices, as well as plates, molds, matrices, 
or other means for making such infringing copies as the 
court may order.* 

§452. Penalty for Wilful Infringement.— Any person 
who wilfully and for profit infringes any copyright secured 
by the Act, or who knowingly and wilfully aids or abets 
such infringement, is guilty of a misdemeanor, and upon 
conviction thereof is punishable by imprisonment for not 
exceeding one year or by a fine of not less than one hundred 


(p) Bulletin 14, 1913, § 12, p. 12. 
(q) Bulletin 14, 1913, § 25, pp. 17, 18. 
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dollars nor more than one thousand dollars, or both, in 
the discretion of the court; provided, however, that noth- 
ing in the Act should be so construed as to prevent the per- 
formance of religious or secular works, such as oratorios, 
cantatas, masses, or octavo or choruses by public schools, 
church choirs, or vocal societies, rented, borrowed, or ob- 
tained from some public library, public school, church choir, 
school choir, or vocal society, provided the performance is 
given for charitable or educational purposes and not for 
profit.” 

§ 453. Penalty for False Notice of Copyright. Any 
person who, with fraudulent intent, inserts or impresses 
any notice of copyright required by the Act, or words of 
the same purport, in or upon any uncopyrighted article, or 
with fraudulent intent removes or alters the copyright notice 
upon any article duly copyrighted is guilty of a misdemeanor, 
punishable by a fine of not less than one hundred dollars 
and not more than one thousand dollars. Any person who 
knowingly issues or sells any article bearing a notice of 
United States copyright which has not been copyrighted 
in this country, or who knowingly imports any article bear- 
ing such notice or words of the same purport, which has 
not been copyrighted in this country is liable to a fine of one 
hundred dollars.* 

§ 454. Defenses to an Action for Infringement.— In 
an action for infringement the defendant may escape liabil- 
ity by proving any one of the following things: 

(1) That his work is substantially the product of his 
own mental efforts. 

(2) That the work of ie author who is bringing the 
suit was not original. 

(3) That the work of the author who is bringing suit 
for the infringement, is seditious, libelous,. immoral, or 
blasphemous. 

(4) That the work of the author who is bringing suit 
for infringement, did not contain a copyright notice as is 


(r) Bulletin 14, 1913, § 28, p. 19. 
(s) Bulletin 14, 1913, § 29, p. 19. 
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required by law, and if the notice was omitted by error, 
then that the defendant has no knowledge that the author 
who is bringing suit has a valid copyright on such work. 

(5) That the person bringing suit did not comply with 
the copyright law in any other manner of importance. 


Trade-Marks 


§ 455. Introduction The subject of trade-marks is 
always closely associated with patents and copyrights, hence 
a word will be said in regard to the law on this subject. 
Unlike patents and copyrights trade-marks are not depend- 
ent upon statute law for existence or protection but are, 
on the contrary under the protection of the common law. 

Upton in his work on trade-marks defines a trade-mark 
“to be a name, symbol, figure, letter, form or device adopted 
and used by the manufacturer, or merchant, in order to 
designate the goods that he manufactures, or sells, and dis- 
tinguish them from those manufactured or sold by another; 
to the end that they may be known in the market as his 
and thus enable him to secure such profits as result from 
representation for superior skill, industry or enterprise.’ * 

§ 456. In What Acquired.— Any device or symbol may 
be protected as a trade-mark if it is used upon merchandise 
and if such device is arbitrary or fanciful in its character 
and selection and if it is not employed to misrepresent any 
fact with reference to the goods, their origin, character, or 
contents. Examples of valid trade-marks are the words 
“White Crescent”? with reference to cough drops with 
the picture of a man holding a white crescent; ‘‘ Wearever ”’ 
underwear with a picture of an angel; but such words as 
“good” shoes or ‘‘ fine’? watches would not constitute a 
trade-mark inasmuch as these words are not arbitrary in 
their selection and they are merely words indicative of qual- 
ity and kind of texture. 

A trade-mark can not be acquired in mere general adjec- 
tives, that is, in such words as “ good,” “ fine,” “ superior,” 


(a) Upton on Trade-Marks, p. 9. 
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or “excellent.” These words are common property of all 
people and no one man can acquire exclusive right therein. 

A trade-mark must be specific, that is, it must clearly 
designate and distinguish the character of the goods or the 
character of the work done by the proprietor from the goods 
or the work of other persons. 

If the name of a State, town or city is used to designate 
goods coming from such place, no trade-mark is acquired 
in such names as against other persons living in the same 
community. All persons living in a given community 
have a legal right to use the name of the community to 
designate the product which comes from the community and 
no person can acquire exclusive right in such a name. 

§ 457. By Whom Acquired.— Trade-marks may be ac- 
quired by any person capable of acquiring personal property 
provided used in connection with his business. No par- 
ticular duration of time is requisite to create a property 
right in a trade-mark, but in order to create the right the 
use by the person adopting and claiming the trade-mark 
must be original with respect to the particular character of 
goods. 

§ 458. Doctrine of Trade-Mark Protection.— There 
is a two-fold object in favoring trade-mark protection: 

(1) To reward the manufacturer or merchant who puts 
on the market an article of value. 

(2) To protect the public from imposition and fraud 
by the assurance which they get from the trade-mark that 
the manufacturer or merchant in whom they have confidence 
has marked the article in question. 

If a trade-mark is infringed there are necessarily two 
injuries done. The manufacturer is injured by losing his 
reward for marketing a superior article under a given name 
and the public is deceived into purchasing: articles from 
someone in whom it has no confidence. 

§ 459. Infringement.— ‘“ The violation of a trade-mark 
consists in the unauthorized application of it, or of color- 
able imitation of it, to the goods manufactured or sold 
by the wrongdoer, under fraudulent representation that 
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they are the genuine merchandise of the proprietor; whereby 
purchasers and consumers may be deceived and the owner 
of the trade-mark damnified.” ” 

§ 460. Defenses to an Action for Infringement.— The 
one against whom the action for infringement is brought 
may prove the following: 

(1) That the person claiming the trade-mark did not 
manufacture or own the merchandise which was sold. The 
rule is that a trade-mark can not be held separate and apart 
from the merchandise which is sold. There is no such thing 
as an abstract trade-mark. 

(2) That the person claiming the trade-mark is de- 
ceiving the public by use of the trade-mark. For example, 
if a trade-mark were meant to convey the impression that 
the goods are imported when in fact the goods are not im- 
ported, the plaintiff can not recover for the use of the same 
designation by some one else. 

(3) That the trade-mark is merely a descriptive phrase 
which is public property and is not, as is required, an arbi- 
trarily selected phrase which designates and distinguishes 
the manufacturer of the goods. 

(4) That the same trade-mark was used by others in a 
similar business prior to the time the person bringing suit 
used it and that the said latter party merely used the phrase 
in imitation of such other persons. 

§ 461. Remedy for Infringement.— If a party can 
clearly establish his trade-mark and can prove that the de- 
fendant infringed it, the injured party can obtain an in- 
junction in a court of equity and restrain the further use 
of the trade-mark and he can also recover damages for the 
wrong done him. 

§ 462. The United States Statutes It has been pro- 
vided by Congress that a trade-mark may be registered in 
the United States Patent Office by any person, firm or cor- 
poration, which is the owner of such trade-mark and uses 
the same is lawful trade in commerce with foreign nations 


(b) Smith on Personal Property, § 59, citing authorities. 
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or among the several States, or with Indian tribes. In order 
that such registration may be made a complete application 
must be made for it, said application comprising a petition, 
statement, declaration, drawing, and five specimens, and a 
fee of ten dollars. For violation of such registered trade- 
marks certain special penalties are established by the Act 
of Congress. 

Under this Act a trade-mark is registrable if it is of such 
a character that it may be fixed, printed upon, woven, sewed, 
branded or otherwise impressed upon the product on which 
it is used or upon the package or container of the product 
and provided further the trade-mark is as follows: 

(1) Individual in character, that is, not like any other 
trade-mark already in use and applied to the same class of 
goods. 

(2) The business or trade-name of a -person or firm 
when written, printed, impressed or woven in a distinctive 
manner or in connection with the portrait or in an auto- 
graphic form. 

(3) Any arbitrary symbol, word, phrase or combina- 
tion of a device and a phrase not obviously descriptive of 
the commodity to which it is applied. 

(4) Any trade-mark which has been in continuous and 
exclusive use by the applicant since February 21st, 1895. 

A trade-mark is not registrable if it does not conform 
with the requirements stated in the foregoing or if it is as 
follows: 

(1) If it will deceive the public as to the manufacturer 
or makers of the goods, or the quality, composition or char- 
acter of the goods or as to the origin of the goods that 
is the place of manufacture. 

(2) Any scandalous, blasphemous or immoral matter. 

(3) The insignia of the American National Red Cross 
Society. 

(4) Any design or picture previously in use by a fra- 
ternal organization as its emblem. 

(s) The flag or coat of arms of any foreign nation. 

(6) The flag or coat of arms of the United States or 
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of any State or of any municipality or any of the insignia 
thereof. 

(7) Any geographical name or term. 

(8) The portrait of a living individual unless the ap- 
plication for registration is accompanied by the written con- 
sent of the individual whose portrait is to be used. 


QUESTIONS 


I. (a) Define the terms patent, copyright, and trade- 
mark. 
(b) State whence Congress derives its authority to 
legislate with reference to these subjects. 

II. For a period of two years there was in general use 
in the States of New York, Massachusetts and 
New Hampshire a machine which washed and 
dried dishes. Allen working in his laboratory 
one day, and without knowing anything about the 
machine already in use, invented a machine having 
the identical mechanical principle of the dish- 
washing machine already in use. Can Allen ob- 
tain a valid patent for his invention? Why? 

III. Allen invented a machine in England and patented 
the same. A year later Baker, living in the 
United States, invented the same kind of a ma- 
chine. Baker worked independently and had no 
knowledge of Allen’s invention. Can Baker ob- 
tain a valid patent in the United States for his 
invention? 

IV. A tri-color mixing machine was invented by Allen, 
a citizen of the United States, on January rst, 
1914. On February tst, 1914, Allen applied for 
a patent for said machine in England. On March 
Ist, 1915, Allen applied for a patent on said ma- 
chine in the United States. Can he obtain a valid 
patent therefor in the United States? Why? 

V. By a long series of experiments Allen produced a 
composition of chemicals which, when properly 
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mixed with oils, was a first-class one-coat paint. 
Fearing that if he patented the result of his ex- 
periments others would infringe his patent, Allen 
manufactured such paint in his own factory and 
sold it to the public for a period of three years. 
Allen concluded then to patent his invention, and 
accordingly applied therefor. Can he obtain a 
valid patent? 

(a) Who may obtain a patent? A copyright? A 
trade-mark? 

(b) For how longa period is a patent granted? A 
copyright? A trade-mark? 

How is a patent obtained? A copyright? A 
trade-mark? 

(a) How are patents infringed? Copyrights? 
Trade-marks? 

(b) What rights have the owners, respectively, of 
patents, copyrights, and trade-marks, against those 
who infringe? 

What defenses can be made by one sued for infring- 
ing a patent? A copyright? A trade-mark? 

(a) For what works cannot a copyright be ob- 
tained? 

(b) What exclusive rights does one have to patents? 
To copyrights? 

(c) What is the meaning of the term “ publica- 
tion”’ in copyright law? 
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§ 463. Introduction and Definitions.— It was stated in 
the opening paragraph in the chapter on “ Agency” that 
‘“men may be employed, generally speaking, for one or 
both of two purposes: First, to represent their employers 
with power of entering into contracts on behalf of those 
employers, and, second, to do purely mechanical or operative 
acts for those whom they serve. When an individual is 
acting for his employer in the first capacity he is said to be 
an agent; when he is acting in the second capacity he is said 
to be a servant.” * A servant may, therefore, be defined 
as a person employed by someone else — called the Master 
— to perform mechanical or operative acts. 

It often happens that a person is employed to perform 
both the duties of an agent and of a servant and in such 
an event the law of Agency will apply when he is acting 
in the former capacity and the law of Master and Servant 
when he is acting in the latter relationship. Thus in some 
places a conductor of a train or street car acts in both ca- 
pacities. He is an agent in selling tickets to passengers for 
he is making contracts on behalf of the company; he is a 
servant when he collects tickets which passengers have 
bought previously, and when he helps people get off and on 
the train. 

§ 464. Basis of Liability of a Master.— The relation of 
master and servant like that of principal and agent is usually 
the outcome of a contract entered into between the superior 


(a) Ante, § 186. 
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and the inferior in the relationship. An essential differ- 
ence exists, however, as to the liability of the principal and 
of the master in relation to third persons. In agency the 
liability of the principal to third persons is one that involves 
or rests upon contractual grounds. The agent is employed 
and authorized to make representations and enter into con- 
tracts on behalf of his principal with third persons and the 
principal is very naturally held liable on such contracts. In 
the relation of master and servant, however, the servant is 
employed to do operative or mechanical acts and not to enter 
into contractual relations with third persons. The master 
is therefore brought into relationship with third persons 
only because of some wrongful or tortious act of the servant 
whereby such third persons are injured. The liability of 
the master is not based on contractual grounds for, indeed, 
he has made no contract with third persons for which they 
can hold him liable. It would be manifestly unfair, how- 
ever, to permit the master who, legally considered, has con- 
trol of the servant to escape liability for the wrongful act 
of the servant. The law, therefore, holds the master liable 
on the ground that he who has the instrumentality under his 
control must bear the responsibility for the damage done, 
or as the maxim runs, respondeat superior,— let the supe- 
rior be accountable or answerable. 

§ 465. Duties of the Master to the Servant.— It has 
been previously stated > that a principal owes an agent, the 
duties of compensation, reimbursement, and indemnity. 
These duties are also owed by a master and in addition 
thereto a master is bound to use due care to provide and 
maintain the following: 

(1) A sufficient number of other competent servants. 

(2) A safe place in which to work; a safe article on 
which to work, and safe tools and appliances with which 
to work. | 

(3) Sufficient inspection of the premises and the ap- 
pliances. 


(b) Ante, § 205. 
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(4) Such supervision and general orders and rules as 
are necessary for the safety of all the servants. 

(5) Sufficient warning of any unusual or extraordinary 
danger or risk which is not plainly noticeable.° 


EXAMPLES: 


1. Allen, the proprietor of a laundry, had in his place of business 
a mangle, which is a large mechanical ironing machine, at which 
women worked. He provided no guard on this mangle and, more- 
over, the lever which was provided on the machine to shut off the 
power in the event of danger, was out of order. Miss Baker, who 
worked for Allen, had her hand caught in the machine and because 
of the failure of Allen to provide a guard and because of the condi- 
tion of the lever, her hand was crushed. She can recover against 
Allen for her injuries. 

2. Allen, the proprietor of a lumber yard, had in his employ one 
Baker. Allen instructed Baker to lift a large piece of timber and 
to carry it to the other end of the yard. Baker told Allen he should 
have some one help him because the timber was very heavy. Allen 
replied that Baker would have no trouble in lifting the timber and 
that he should proceed with the work. Accordingly, Baker did pro- 
ceed with the work with the result that on account of the weight of 
the timber he dropped it and crushed his foot. Baker could recover 
against Allen. 


§ 466. Duties of Servant to Master. A servant may 
be said to owe the same duties to his master as an agent 
owes to his principal. 

§ 467. Responsibility of Master to Third Persons.— 
A master is liable to third persons for injuries caused them 
by the negligence and wilful acts of his servant, provided 
those acts take place in the course of the employment and 
while the servant was attending to his master’s business. 


EXAMPLES: 


1. Allen sent his servant, Baker, to dig a ditch on Blackacre. 
It so happened that while Baker was on his way to Blackacre he 
espied Carter, his old enemy. Baker forthwith assaulted and badly 


(c) Cf. Huffcutt on Agency, § 376, 
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injured Carter. Allen could not be held liable for this injury, inas- 
much as Baker was not attending to his master’s business in assault- 
ing Carter nor was Baker using any instrumentality of his master. 
Baker would, of course, be liable for his own wrongful conduct. 

2. Baker. was the driver of Allen’s grocery wagon. Allen di- 
rected Baker to drive from Fourth and Washington Avenue to 
Tenth and Washington Avenue. This was a direct route but inas- 
much as Baker wished to purchase some tobacco for his own use he 
first drove over to Sixth and Locust Street, a block south of Sixth 
and Washington Avenue, intending after he bought the tobacco to 
drive back to Sixth and Washington Avenue and thence to drive 
direct to Tenth and Washington Avenue. On the course of his 
drive from Sixth and Washington Avenue to Sixth and Locust Street, 
Baker negligently drove his horse and wagon over Carter, who sued 
Allen for the injury. Allen would probably be liable. In the case 
of Ritchie v. Waller, 63 Conn. 155, the Court said: “In such cases 
it is, and must usually remain, a question depending upon the degree 
of deviation and on the attendant circumstances. In cases where 
the deviation is slight and not unusual the Court may, and often 
will, as a matter of law, determine that the servant was still executing 
his master’s business. So, too, where the deviation is very marked 
and unusual, the Court in like manner may determine that the servant 
was not on the master’s business at all, but on his own. Cases falling 
between these extremes will be regarded as involving merely a ques- 
tion of fact to be left to the jury.” 


§ 468. Responsibility of Servant to Third Persons. 
— The general rule is that the servant is responsible to 
third persons for any injury caused them by his wrongful 
conduct,— either negligently performing that which he may 
as lawfully do, or doing in,a totally improper manner that 
which he may lawfully do, or doing something entirely im- 
proper. 

A servant is not liable, however, to third persons for sim- 
ply failing to perform a contract which he (the servant) 
has made with his master. This is due to the fact that third 
persons have nothing to do with the servant’s contracts with 
his master, as they can hold a servant liable only because 
of some tort which the servant has committed on them. 

§ 469. Responsibility of Third Persons to Masters and 
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to Servants.— A third person is liable to a master for any 
injury to the servant whereby the master is temporarily 
deprived of the services of the servant. If third persons 
induce a servant to break a contract with a master and there- 
fore leave the employment of the master such third persons 
will be liable to the master for such conduct. 

A third person is liable to a servant for any injury 
caused him regardless of the liability of such third person 
to the master for the loss of the services. A third person 
is also liable to a servant if such third person wrongfully 
induces the master to discharge the servant with whom the 
master had a contract for a definite period of time. 

§ 470. Responsibility of Master to Servant for Injury 
Caused Servant.— Under the paragraph in this chapter en- 
titled “‘ Duties of a Master”? there were set forth five 
principal duties of a master. These duties a master must 
fulfill and if he fails to do so and the servant is injured 
because of such neglect the master will be liable for the 
injury done. A master cannot escape liability for these 
duties by delegating them to any one else. If a master 
either expressly or impliedly delegates to some one else any 
of the foregoing proprietary duties, the person to whom 
said duties are delegated is said to be a vice-principal for 
whose acts the master is fully liable not only to third per- 
sons but also to all his servants. 

Unless otherwise provided by statute, if a master faith- 
fully fulfills the foregoing five duties he is not responsible 
to the servant for injuries caused such servant by the torts 
of fellow servants, that is, by the servants in the same 
common service. The reason ordinarily given for this rule 
is that there is an implied provision in each servant’s con- 
tract that he assumes all the ordinary risks of the employ- 
ment on which he enters. 


EXAMPLES: 


Unless otherwise provided by statute, if the master faithfully 
fulfills the foregoing five duties he is not responsible to the servant 
for injuries caused by a tort of fellow servants; that is, by servants 
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in the same common service; but who are fellow servants has given 
rise to much litigation. The fellow servant doctrine as announced 
in the early cases prevented the servant from recovering if his in- 
jury was occasioned by an act of a fellow servant, who was em- 
ployed by the same master, under the same control and performing 
duties and services for the same general purposes. This early doc- 
trine has been greatly modified. ‘‘ When the law of fellow servants 
was first announced, business enterprises were comparatively small 
and simple. ‘The servants of one master were not numerous. They 
were all engaged in the pursuit of a simple and common undertaking. 
Now things have changed. Large enterprises are conducted by per- 
sons or by corporations employing vast numbers of servants, divided 
into classes, each pursuing a different portion of the work, and each 
practically independent of the other. The old reasons do not apply 
to the new conditions.” °® “It is just as true to-day as it was in 
earlier times that all employees are to be considered fellow servants 
who are so associated in their work as to come into contact with 
one another and have an opportunity to know each other’s character- 
istics. But it is no longer true that all are to be deemed fellow 
servants who serve the same employer in the accomplishment of the 
same general end. By the great majority of courts it is now rec- 
ognized that an employee is entitled to recover for injuries caused 
by another employee of the same master whenever it appears that the 
injured employee had no knowledge of the offender’s qualifications 
or characteristics, either actual or such as may be imputed from con- 
tinued association and contact in the performance of their serv- 
ices.”” ! 

Under the Federal Employers’ Liability Law, which has applica- 
tion to employees injured in interstate commerce for common car- 
riers by railroad who are engaged in interstate commerce, the fellow 
servant rule is abrogated.® 

In those states having Workmen’s Compensation Laws, the fellow 
servant rule no longer has any application because all employees who 
come under the provisions of the law are entitled to receive the bene- 
fits provided regardless of the question of negligence. 


§ 471. Reponsibility of Servant to Master and to Fel- 


(di) 18) RG. Le; p..223 et seq: 

(e) Union Pac. Ry. Co. vs. Erickson, 41 Nebr. 1. 

(f) R. C. L., p. 758- 

(g) Thornton’s Federal Employers’ Liability Act, p. x. 
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low Servants.— A servant is liable to his master for any 
wrongful or negligent acts which such servant commits. A 
servant is liable to his fellow servants for any negligent 
or wrongful performance of his duties whereby such fellow 
servants are injured. 


if 


19 


III. 
ie 


VeL: 


Wit 


QUESTIONS 


Differentiate between the purpose for which an 
agent is employed, and that for which a servant is 
hired. 

What Latin maxim is particularly applicable to the 
law of master and servant? Is the liability of a 
master based on contractual principles? 

Enumerate the duties of a master to his servant, 
and those of a servant to his master. 

Allen was in the grocery business. He had in his 
employ Baker, who acted as a driver on Allen’s 
wagon and also as a salesman to take orders. 
Baker called at the house of Carter to deliver 
certain groceries. During the course of a con- 
versation with Carter relative to these groceries, 
Baker, without cause, struck Carter and injured 
him. Is Allen liable to Carter for this wrong? 
Give reasons. 

In the case given in question IV do you think Baker 
would be personally liable to Carter? 

Allen conducted an automobile garage in the City 
of St. Louis. He had Baker working for him in 
the garage. Carter kept his automobile in Allen’s 
garage. One day when Carter called for his 
automobile he was dissatisfied with something 
about the automobile, and, in anger, he struck 
Baker and injured him. Is Carter liable to Allen 
for this assault? Is he liable to Baker? 

Allen was the owner of a machine shop, in which 
there were many machines of different types. 
The law required the owners of machine shops to 
provide iron guards so that the employes would 
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be protected in a measure from injury by contact 
with the machines. Allen failed to provide these 
guards in his shop, and, due to this, Baker, an 
employe, was injured. Would Allen be liable to 
Baker for his injuries? 

VIII. Allen conducted a paper cutting establishment, in 
which it was necessary to use very sharp knives, 
which were especially dangerous to those who 
were required to handle them. There was a 
method of making the use of these knives safer by 
providing a certain kind of handle, but there was 
no law requiring this, and Allen did not provide 
this additional safety. Baker, a young boy, went 
to work in Allen’s establishment on Monday 
morning, January second, at eight o'clock. He 
knew nothing whatever about paper cutting ma- 
chines, and he was not warned that the knives 
were dangerous. Shortly after Baker went to 
work he was injured in the use of one of the knives. 
Would Allen be liable to Baker for these injuries ? 
Suppose Baker had been an experienced man in 
the paper cutting business, and he knew at the 
time of his employment that Allen did not have 
the additional safeguards mentioned in the fore- 
going in his establishment,— would this make any 
difference? Do you think it ought to make any 
difference? 

IX. Suppose a servant neglects his duties and thereby 
injures a fellow-servant. Is the negligent servant 
liable for his act in an action brought by the in- 
jured fellow-servant? Is the master liable? 

X. Suppose a servant neglects his duties and thereby 
causes loss to his master. Is the servant liable 
to the master for the neglect? 
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Part I. In General 


§ 472. Introduction and Definitions Damages in- 
clude a study of the ‘‘ pecuniary compensation or indemnity 
which may be recovered in the courts by any person who 
has suffered loss, detriment, or injury, whether to his per- 
sonal property or rights, through the unlawful act or omis- 
sion or negligence of another.” * 

Again damages may be defined as the “ pecuniary satis- 
faction which the plaintiff may obtain by success in an 
action” at law.” 

§ 473. Functions of the Judge and Jury.— In the early 
stages of English law the juries were composed entirely of 
people who knew all about the facts. In those days (about 
1605) the judge could not control the damages (except in 
cases involving contractual rights) 1 and damages at large 
were given, that is the jury had almost unlimited power 
in the matter of the sum they would grant. Later on, how- 
ever, the rule came to be that the jury had to give the rea- 
sons on which they based their verdict if requested to do so 


(1) It seems that in cases involving contractual rights, even in the very 
earliest cases the judge had the jurisdiction to control the damages and in- 
struct the jury as to the rights of the parties. Hunt v. J. Common Pleas, 
1319, Beale’s Cases on Damages, p. 1. 

(a) Black’s Law Dictionary: Damages. 

(b) Wood’s Main on Damages, § 1. 
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by the judge. And then the rule sprang up that if the 
injured person could be brought into court so that the in- 
jury could be viewed, the judge could increase the verdict 
if he believed the jury’s verdict to be too small. Ina case 
decided in 1622 it was held by the court of King’s Bench 
that a judge could set aside the verdict of a jury if he ascer- 
tained that the jury had reached their verdict by tossing a 
coin or throwing dice.° 

In the early English cases it was held that a new trial 
would not ordinarily be granted on account of the small- 
ness or excessiveness of the damages except when at first 
blush such damages appeared outrageous. But it was finally 
held by the Court of Appeals, in England, in 1879, that 
where the damages (in a personal injury case) were so 
small that it was evident the jury must have left certain 
elements out of consideration, a new trial should be granted. 
Lord Justice James said: 

“The verdicts of juries as to the amount of damages are 
subject, and must for the sake of justice, be subject, to the 
supervision of the court of first instance, and if necessary 
to a court of appeal in this way; i. e., if in the judgment 
of the court the damages are unreasonably large or unreason- 
ably small, then the court is bound to send the matter for 
reconsideration by another jury.” ° 

In the United States the rule is laid down that in personal 
injury cases the judgment of the jury must not be disturbed 
unless it appears from the testimony that the damages 
awarded are manifestly so grossly disproportionate to the 
injury that in awarding them the jury must have been in- 
fluenced by a perverted judgment; and our courts do not 
increase the amount of damages. If the amount is consid- 
ered manifestly too small a new trial is granted. In some 
States if the verdict of a jury is considered excessive either 
by the trial court or by the appellate court, a remittitur 
is ordered; i. e., the court directs that if the person to whom 

(c). Hawkins v. Sciet, Palmer 314; Beale’s Cases on Damagey, p. 2. 


(d) Phillips v. London & S. W. Ry. Court of Appeals (1879), 5 Q. B. 
Div. 78; Beale’s Cases on Damages, p. 8. 
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the damages have been awarded will voluntarily release his 
right to a portion of the damages the verdict may stand, 
otherwise a new trial will be granted. ‘This is not the rule 
in the United States courts. It is not a commendable prac- 
tise. Either the verdict of the jury should stand as given 
or the court should declare that the jury was acting with 
passion or prejudice and the whole verdict should be set 
aside. 

§ 474. Classification of Damages.— Damages may be 
classified as nominal, compensatory, and exemplary. Nom- 
inal damages are damages existing in name only, that is 
damages in a very small sum, such as one cent or five cents, 
or one dollar and are not awarded as compensation for any 
actual injury but merely in recognition of the technical vio- 
lation by the defendant of a legal right of the plaintiff. 

Compensatory, substantial or actual damages are those 
damages which are substantial in amount and which are in- 
tended as fair compensation to the plaintiff for a real in- 
jury done him by the defendant. 

Exemplary, vindictive, or punitive damages are those ex- 
tra damages which are awarded against the defendant not 
only as a compensation to the plaintiff but also as a punish- 
ment to the defendant. In contract cases of breach of 
promise to marry and in tort actions involving malice, op- 
pression, gross negligence or violence, exemplary damages 
may be awarded. 

We will now consider briefly some of the rules belonging 
to these three classes and incidentally we will treat some 
of the rules by which the juries are guided in awarding sub- 
stantial damages. 


Part II. Nominal Damages 


§ 475. When Granted.— Nominal damages are given 
for any infringement of a right which infringement has 
resulted in no actual damage. Being given in vindication 
of a legal right the doctrine ‘‘ de minimis non curat lex” 
(the law does not concern itself with trifles) does not ap- 


ply. 
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Nominal damages are awarded as follows: 

1. Whenever the injury to the plaintiff has not been 
wantonly, recklessly or maliciously inflicted provided the in- 
jury has not resulted (1) in actual pecuniary loss or (2) 
in pecuniary loss which can be estimated with reasonable 
certainty from proved facts; or, 

2. Whenever the infringement of the plaintiff's right 
has been beneficial to him. 

In some States the giving of nominal damages to the 
plaintiff, nothing more being said, does not of itself deter- 
mine who shall pay the costs. If in a decision of a court in 
such a State, nominal damages only should have been given 
to the plaintiff, and if the verdict was wrongfully given 
for the defendant the court will not reverse the case for 
error. But in those States in which a verdict for nominal 
damages carries with it of itself the costs, then if the ver- 
dict is wrongfully given to the defendant where the plaintiff 
should have been given nominal damages, the case will be 
reversed for this error. 

By the weight of authority exemplary damages cannot be 
given in those cases where the plaintiff has been awarded 
only nominal damages, except in cases of breach of promise 
to marry. 


Part III. Compensatory Damages. 


§ 476. Theory of Compensatory Damages.— The the- 
ory upon which damages are awarded in civil cases is that 
they are a money compensation to the person injured, ex- 
cept in certain cases in which nominal damages are given 
and in certain other special cases where exemplary damages 
are allowed.° 

The right to damages is a property right which arises 
immediately upon the commission of a wrongful act.’ 

§ 477. When Awarded.— Compensatory damages are 
awarded only (1) when they are direct or proximate conse- 


(e) Hall on Damages, § 2. 
(f) II Blackstone’s Commentaries, *438. 
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quential, (2) when they are certain, and (3) provided they 
are not avoidable. These three subjects will now be con- 
sidered. 


Direct and Consequential Damages 


§ 478. Definitions and Differentiation “ Direct” 
damages are those damages which necessarily result from 
the commission of a wrongful act. Direct damages are 
such as follow immediately upon the act done.* They are 
those so closely connected with the wrong complained of 
that they may be said to be involved in the assertion of the 
right of action. If one commits a wrongful act one is 
liable for all the direct damages which follow regardless of 
whether or not they could have been foreseen.” 

‘‘ Consequential ” damages are those damages which do 
not flow directly or immediately from the act of the party 
but only from some of the consequences or results of such 
act. Consequential losses are the indirect losses caused by 
a wrong, but to which some intermediate cause has con- 
tributed.’ 

‘“ Consequential ” losses may be either proximate or re- 
mote. ‘‘ Consequential”? losses are proximate when the 
natural and probable effect of the wrongful conduct, under 
the circumstances, is to set in operation an intervening cause 
or causes from which the loss directly results.’ Conse- 
quential losses are remote when there is a lack of direct 
connection between the wrong and the injury; i. e., when 
an independent intervening course produces the injury and 
not the original wrong. 

§ 479. In Torts.— If upon the commission of a wrong- 
ful act a loss results but if said loss is not due directly to 
the wrongful act but is due to some independent intervening 
cause which was not caused or set in motion by the original 


(g) Ga. Code 1882, § 3071. 

(h) Cf. Sedgwick on Damages, § 871. 

(i) Black’s Law Dictionary; also Hale on Damages, §§ 21-25. 
(j) Hale on Damages, § 26. 
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wrongful act then the loss must be considered a “ conse- 
quential remote ”’ one and no recovery may be had. 


EXAMPLE: 


1. It was the duty of the city of Dubuque to keep its bridges in 
good repair. On one occasion the city failed to comply with this 
duty. The Dubuque Lumber Company had a large quantity of 
lumber along the bank of the river. It waited to haul its lumber 
away until the city of Dubuque would repair its bridges. In the 
interim a flood carried off the lumber. Inasmuch as the flood was 
an independent intervening cause the lumber company could not re- 
cover from the city for the loss of the lumber. Dubuque Lumber 
Co. v. City of Dubuque, 30 Ia. 176. 


The rule, in torts, then is that one is always liable for all 
‘“‘ direct’ and all “ proximate consequential ” losses which 
result from a wrong but not for remote consequential losses. 
If the original act was wrongful and would naturally, ac- 
cording to the ordinary course of events, prove injurious to 
some person or persons, and does actually result in injury 
either directly or through the intervention of other causes 
which are not independent, the one doing the original act 
will be liable for all the loss which results.‘ 

§ 480. In Contracts. The rules by which the courts 
are guided in contract cases involving the question of direct 
and consequential damages were concisely stated in the case 
of Hadley v. Baxendale, 9 Ex. 341. 

This was an action by the owners of a steam grist mill 
against the defendant, a carrier, for loss of profits caused 
by the carrier’s delay in delivering a mill shaft, which be- 
longed to the plaintiff, to an engineer who was to supply a 
new mill shaft for plaintiff's mill. The court said in sub- 
stance: 

Where two parties have made a contract which one of 
them has broken, the damages which the other party ought 
to receive in respect of such breach of contract should be 


as follows: 
(k) Rich v. N. Y. R. R, 87 N. Y. 382. 
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(1) Such damages as may fairly be considered to arise 
naturally, that is, according to the usual course of things 
from such breach of contract itself. (These are called di- 
rect damages. ) 

(2) Such damages as may reasonably be supposed to 
have been in contemplation of both parties at the time they 
made the contract as a probable result of the breach of it. 
These are termed proximate consequential damages. 

‘““ Now if the special circumstances in which the contract 
was actually made were communicated by the plaintiffs to 
the defendant and thus known to both parties, the damages 
resulting from the breach of such a contract, which they 
would reasonably contemplate, would be the amount of the 
injury which would ordinarily follow from a breach of con- 
tract under these special circumstances so known and com- 
municated.”’ 

Applying the rules as thus stated to the case at hand the 
court held that the loss of profits and cause of the delay 
could not be taken in account in estimating the damages 
for failure to deliver the mill shaft as agreed, inasmuch as 
the only circumstances communicated by the plaintiffs to 
the defendant at the time the contract was made, were, 
‘that the article to be carried was a broken shaft of the 
mill and that the plaintiffs were the millers of that mill.” 
If the plaintiffs had had another mill shaft, the loss of 
profits would not have taken place, so that if they had wished 
to recover special damages in a case of negligence on the 
part of the defendants, they (the plaintiffs) should have 
communicated the fact to the defendants at the time of 
making the contract that they (the plaintiffs) had only one 
such shaft and that its loss would cause special damages. 


Part IV. Certainty of Damages 


§ 481. Rule.—— Damages are recoverable only when evi- 
dence is sufficient to make certain their ascertainment. No 
matter how direct or how proximate consequential the dam- 
ages, there can be no recovery if the amount of damages is 
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wholly uncertain. One can not recover mere speculative 
profits. In some classes of cases, however, where probable 
profits are capable of fairly clear ascertainment or calcula- 
tion, they are allowed. Generally it may be said that the 
profits which depend upon fluctuations of the market or 
hazard of business undertakings are too impossible of a 
reasonable correct estimation, hence are not recoverable. 
But where there are some definite criteria, as data of the 
market value, or other substantial evidence to compute the 
amount of loss with reasonable certainty, under particular 
instructions from the judge, then the jury can assess the 
amount of the damages. 


EXAMPLE: 


Allen loaned Baker $200 for a period of two months. At the 
end of the two months Baker failed to return the money. After 
waiting one month longer Allen brought suit against Baker for $250. 
Allen attempted to show at the trial that if Baker had returned the 
$200 on the time agreed upon he, Allen, would have been able to 
invest the money in a business dealing whereby he, Allen, would have 
made $50. Allen cannot recover this $50. He can only recover 
the $200 plus the interest at the legal rate for the time the money 
was detained. Cf. Staal v. Grand Co., 107 N. Y. 625. 


§ 482. Liquidated Damages and Penalties.— Often in 
order to avoid any question about the certainty of dam- 
ages, the parties, in drawing up a contract will stipulate 
that a certain sum of money shall be paid in case either 
party defaults in the performance of its terms. The ques- 
tion which usually arises after a breach of the contract is 
whether the sum so stipulated to be paid in case of default 
should be considered by the courts as so-called “ liquidated 
damages” or a “penalty.” If considered liquidated dam- 
ages then the amount stipulated must be paid in full. On 
the contrary, however, if considered to be a penalty, then, 
the judge will disregard the amount stipulated for in the 
contract and will instruct the jury to decide from the evi- 
dence what they believe the amount of damages actually 
sustained, if ascertainable, which sum can be recoverable. 
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‘In determining whether the sum, which the contracting 
parties have declared payable on default in performance 
of their contract, is to be deemed a penalty or liquidated 
damages, the general rule is that the agreement of the 
parties will be effectuated. Their agreement will be ascer- 
tained, however, by considering, not only particular words 
in their contract, but the whole scope of their bargain, in- 
cluding the subject to which it relates. If, on such consid- 
eration, it appears that they have provided for larger dam- 
ages than the law permits, e. g., more than the legal rate 
for the non-payment of money, or that they have provided 
for the same amount of damages for the breach of any one 
of several stipulations, when the loss resulting from such 
breaches clearly must differ in amount, or that they have 
named an excessive sum in a case where the real damages 
are certain or readily reducible to certainty by proof be- 
fore a jury, or a sum which it would be unconscionable to 
award,— under any of these conditions the sum designated 
is deemed a penalty. And if it be doubtful from the whole 
agreement whether the sum is intended as a penalty or as 
liquidated damages, it will be construed as a penalty, be- 
cause the law favors mere indemnity; 1. e., the law favors 
the award of the amount of loss actually suffered as de- 
termined from the facts. But when damages are to be sus- 
tained by the breach of a single stipulation, and they are 
uncertain in amount and not readily susceptible of proof 
under the rules of evidence, then if the parties have agreed 
upon a sum as the measure of compensation for the breach, 
and the sum is not disproportionate to the presumable loss, 
it may be recovered as liquidated damages.” ! 

‘“The tendency and preference of the law is to regard 
stated sums as a penalty, because actual damages can then 
be recovered, and the recovery limited to such damages. 
This tendency and preference, however, does not exist when 
the actual damages cannot be ascertained by any standard. 


(1) Monmouth Park Assoc. v. Wallis Iron Works, 55 N. J. L. 132. 
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A stipulation to liquidate damages in such cases is consid- 
ered favorably.” ™ 


EXAMPLES: 


1. Allen, an employer, entered into a written contract with Baker, 
an employee, whereby Allen employed Baker for one year. One 
of the terms of the contract provided that in the event that either 
party desired to terminate it within said one year period, he could 
do so by giving 30 days notice in writing to the other party in the 
contract. Another provision was to the effect that in the event the 
contract was terminated for any cause, Baker could not work for 
any other concern engaged in the same business in which Allen was 
engaged, in the same city, for two years from the date of the mak- 
ing of the contract, and if he did so engage, he would be liable to 
Allen in the sum of $2,000. Another provision stipulated that if 
the contract was terminated from any cause whatsoever, and if 
Baker disclosed any information which he obtained while in Allen’s 
employment, Baker would be liable to Allen in $2,000. Another 
provision stipulated that upon the termination of the contract for 
any cause, Baker should immediately deliver up all papers in his 
possession and if he failed to do so, he would be liable in the sum of 
$2,000. These provisions for $2,000 each would be construed as a 
penalty, because the same sum is provided to be paid for the fail- 
ure of three different offenses, which are of unequal importance and 
it is, therefore, clear that the sums of $2,000 should be treated as 
penalties, out of which the court should determine what the actual 
loss was. 

2. Allen, who was engaged in the automobile business, sold out 
to Baker and agreed in the contract of sale that he would not en- 
gage in the automobile business in the City of St. Louis for the 
period of one year from date of sale and if he did so engage, he 
would pay to Baker as liquidated damages, $1,000. This sum would 
probably be construed to be liquidated damages and not a penalty 
because when one sells out his business, the purchaser is entitled to 
reasonable protection. 


Part V. Avoidable Consequences 


§ 483. General Rule-— Whenever the plaintiff has been 
injured by the defendant’s breach of contract or tort, it is 


(m) Sutherland on Damages, § 490. 
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the plaintiff's duty to avail himself of all reasonable meas- 
ures to prevent an increase of the damages. Ill loss result- 
ing from the plaintiff’s failure to avail himself of preventive 
measures are not recoverable. But all that it is necessary 
for the injured party to do is to use ordinary and reasonable 
care to avoid increasing the damages. 


EXAMPLE: 

Allen owned Whiteacre about which he built a fence. Baker 
wilfully destroyed a portion of Allen’s fence. Although Allen knew 
of the destruction of the portion of his fence, yet he made no effort 
to repair the fence. Nor did he sue Baker for the damage done. 
Six months later the cattle of Carter got into Whiteacre through 
the portion of the fence which Baker had torn down and destroyed 
Allen’s wheat crop. Allen brought suit against Baker not only for 
the wilful damage done to the fence but also for the damage done 
by Carter’s cattle. Allen could recover for damages done to the 
fence but he could not recover for the damage done by the cattle, 
inasmuch as he had ample time to repair his fence and he could 
thereby have avoided the consequences of Baker’s wrongful act. Cf. 


Loker v. Damon, 17 Pick. (Mass.) 284. 


Part VI. Measure of Damages 


A. In Contract Actions 


§ 484. In Sales.—In cases of breach of contract by 
the vendor where he fails to deliver the articles as agreed 
the measure of recovery is the amount it takes to put the 
vendee in the same position as if the contract had been fully 
performed. This amount is ordinarily the difference be- 
tween the contract price and the market price on the day 
when the delivery should have been made. So, too, when 
the vendor is ready to perform and the vendee refuses to 
fulfill his contract the measure of damages is ordinarily the 
difference between the contract price and market price on 
the day when the delivery was due. 

In an action for a breach of warranty for the defective 
condition of an article purchased, the measure of damages 
is the difference between the value of the article with its 
defects and the value of it had it been as warranted. 
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§ 485. In Loans.— Whenever a stipulated sum of 
money becomes legally due and it is the defendant’s duty to 
pay, he becomes liable for such sum plus the legal rate of 
interest in the particular State where the suit is brought 
from the day of default to the day of trial.” 


B. In Torts 


§ 486. Personal Injury Cases.—In personal injury 
cases the injured party can recover damages (1) for loss 
of time, (2) for all reasonable expense incurred, (3) for 
mental pain and suffering, (4) if permanently injured then 
for the impairment of his earning capacity in the future, 
and (5) exemplary damages in some classes of cases.° 

§ 487. In Conversion.— Conversion is the unauthorized 
assumption and exercise of the right of ownership over goods 
or personal chattels belonging to another, to the alteration 
of their condition or the exclusion of the owner’s rights.” 
In cases of conversion the plaintiff can recover the value of 
the property at the time of the conversion plus interest 
at the legal rate to the day of the trial. 

§ 488. Injury to Personal and Real Property.— In 
cases of injury to personal property the plaintiff can re- 
cover the difference between the value of the property be- 
fore the injury and the value after the injury. In case 
the personal property was an animal and the owner made 
a reasonable effort to have the animal cured then, notwith- 
standing that the animal died, the plaintiff can recover not 
only the value of the animal but also the expenses reason- 
able in attempting to have the animal cured but said ex- 
penses must not be more than the value of the animal. In 
some cases exemplary damages can also be recovered. 

In cases of injury to real property the plaintiff can re- 
cover all the loss sustained. If the plaintiff incurred ex- 
pense in an endeavor to lessen the loss, as, for example, the 
plaintiff hired ten men to help him fight the fire which had 

(n) Black’s Law Dictionary: Conversion. 


(o) See Exemplary Damages, § 458. 
(p) See Exemplary Damages, § 458. 
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been started by the defendant, the plaintiff can also recover 
for such expense. In some cases exemplary damages will 


be allowed. 


Part VII. Exemplary Damages 


§ 489. In Contracts.— The only class of contract cases 
in which exemplary damages are allowed are those involving 
a breach of promise to marry. In all other contract ac- 
tions the law decrees that compensation only may be had 
and that no punishment by way of money may be allowed. 

§ 490. In Torts—— Exemplary damages may be allowed 
in all cases of torts in which either fraud, malice, gross 
negligence, violence, oppression, or reckless conduct can be 
shown. 

The master is liable in exemplary damages for the wil- 
ful and wanton torts of this servant if the servant is acting 
within the scope of his employment, provided the master 
either expressly or impliedly approves or ratifies the act. 


EXAMPLES: 


1. Allen deliberately assaulted Baker, striking him in the face 
and knocking him down and kicking him after he was lying on the 
ground. Baker is entitled to recover both actual and punitive dam- 
ages. 

2. Allen caused the arrest of Baker on a false charge that Baker 
had stolen money. Baker was released by the police, because it was 
clearly shown that he was not guilty and that Allen had done this 
to satisfy a feeling of ill will which he bore Baker. Baker can re- 
cover both actual and exemplary damages from Allen. 


QUESTIONS 


I. What are the respective functions of judge and jury 
in an action at law for damages? Do you think 
it proper that there should be such a division of 
powers? Why? 

II. If a party has suffered a legal wrong but has sus- 
tained no actual damages can he recover in an 


Il. 


IV. 


VI. 


VII. 
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action against the wrong-doer? If so, what is 
the measure of his damages? 


Allen and Baker made a contract that in considera- 


tion of one hundred dollars paid Allen by Baker, 
Allen agreed that he would not open a drug store 
within five blocks of the place where Baker had 
his store. Allen violated the terms of his con- 
tract. It was impossible to calculate the amount 
of loss or damage, if any, suffered by Baker. Do 
you think Baker can recover for the breach of 
contract? If so, what amount can he recover? 


Give reasons. 
Baker negligently ran his automobile into and over 


the body of Allen, and seriously injured Allen. 
What is the measure of Allen’s damages? Do 
you think this is just? Give reasons. 


Allen struck Baker in the face and knocked him 


down. As Baker fell he struck his head upon a 
very sharp stone, and badly cut himself. Baker 
sued Allen for damages and seeks to recover for 
the injuries to himself. Allen sets up as a de- 
fense that if Baker’s head had not struck the 
stone he would not have been seriously injured 
by the blow. Is this a valid defense? Give 
reasons. 


Allen in anger deliberately broke down Baker’s 


kitchen door with an axe. Baker did not have his 
door fixed. About six weeks later some thieves 
broke into Baker’s home, through the kitchen 
door, and stole many valuables. Baker sued Al- 
len for all the loss sustained by him, both from 
the breaking down of the door and for the dam- 
age caused by the theft. Can he recover from 
Allen for both of these wrongs, or for either of 
them? Why? 


Allen owed Baker $1,000. Allen agreed that if he 


did not pay his debt in ten days that he would 
pay Baker $100 per day for every day’s delay. 
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Allen failed to pay the debt on the day when due, 
but he tendered Baker the $1,000 and the legal 
rate of interest two days after the debt was 
due. Baker refused to accept the tender and 
sued Allen for the $1,000, plus the $200, which 
Allen agreed to pay because of the delay. Can 
Baker recover? Why? 


Allen threw a stone at Baker and badly wounded 


Baker. Baker picked up the stone and kept it. 
A few hours later Baker threw the same stone at 
Carter and wounded Carter. Carter sued Allen 
for the injury, on the theory that it was the same 
stone which Allen had a few hours before thrown 
at Baker. Can Carter recover from Allen? Can 
Carter recover from Baker? Why? 


IX. Allen threw a bomb at Baker. Baker had a cane 


in his hand and when he saw the bomb coming 
through the air towards him he threw up his cane 
and in the excitement knocked the bomb across 
the street where it exploded and seriously wounded 
Carter. Carter sued Baker for the injury. Can 
he recover? Suppose Carter sued Allen,— could 
he recover? 


X. What are exemplary damages? Give two original 


illustrations showing when they are recoverable. 
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Part IV — Materiality and Relevancy 


§ 511. Definitions and explanation 


Part V — Special Rules in Regard to Written 
Instruments 


§ 512. Introduction 

§ 513. Best evidence rule 

§ 514. Parol evidence 

§ 515. Spoliation and alterations of a written instrument 


Part I. In General 


§ 491. Definition and Explanation— The word “ evi- 
dence ”’ in legal phraseology includes all the means by which 
any alleged matter of fact, the truth of which is submitted 
to investigation, is proved or disproved.* To prove a fact 
means technically to produce conviction in the mind of some 
other person that the fact is as one states it to be. The 
means of producing this conviction, whether it be through 
the medium of witnesses, documents, or concrete objects is 


(a) Greenleaf on Evidence, § 1. 
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evidence; and the law of evidence has to do with that body 
of rules which determine whether or not the court will 
receive the evidence which is offered. 

§ 492 Sources of Evidence.— There are three different 
sources of evidence: 

(1) That which is received from the mouth of a wit- 
ness. 

(2) That which is received through documents in- 
cluding every form of an instrument intended to convey 
ideas. 

(3) That which is poorly named “ real’ evidence but 
which we shall call concrete evidence,— the visible produc- 
tion of an organic or inorganic object in the court room 
if it will tend to throw light on the case. Thus if one has 
his hand injured, he may show his hand that the extent of 
his injury may be viewed by the judge and jury. So, too, 
if a wagon is smashed the extent of the injury may be pro- 
duced by showing the smashed wagon. 

Of some matters it is often partially or totally unneces- 
sary to produce evidence. Thus (1) when the courts take 
judicial notice of the fact, (2) when certain forms of con- 
fessions are made, and (3) when certain forms of admis- 
sion are made it is unnecessary to produce evidence. We 
will now discuss these three. 

§ 493. Judicial Notice.— It is not necessary to produce 
evidence of the facts of which the courts take judicial notice. 
By “ taking judicial notice” is meant the act by which the 
judge, in conducting a trial, or forming a decision, will, of 
his own mind, and without the production of evidence, recog- 
nize the existence of certain facts.” 

It is impossible to enumerate every fact of which judges 
will take judicial notice. In a general way, however, it 
may be said that judges proceed on the theory that they 
have a knowledge of the elementary facts of experience 
and observation. The principal classes of the facts so 
noticed are as follows: 


(b) Black’s Law Dictionary: Judicial notice. 
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(1) Ordinary definitions and meanings of words in the 
vernacular language. 

(2) The course of nature, the revolution of the earth, 
the seasons. 

(3) The laws of the United States and the laws of the 
particular State in which the court is situated. (Federal 
courts also take judicial notice of the laws of sister States.) 

(4) The universal usages of railroads and merchants. 
Thus it will not be necessary to show that passengers are 
not regularly carried in box cars. 

(5) The existence of well known federal and State of- 
ficials. 

(6) The existence and names of all the powers in the 
civilized world which are recognized by the United States 
government and the flags and seals of such respective nations. 

§ 494. Confessions.— When a man admits the commis- 
sion of a-crime he is said to have made a confession. ‘There 
are two classes of confessions, judicial and extrajudicial. 

‘* Judicial confessions are those which are made to a magis- 
trate, or, in court, in the due course of legal proceedings. 
It is essential that they be made of the free will of the party 
and with full and perfect knowledge of the nature and con- 
sequences of the confession. Of this kind are the prelim- 
inary examinations taken in writing by the magistrate, pur- 
suant to the statutes, and the plea of ‘guilty’ made in open 
court to an indictment. Either of these is sufficient on 
which to found a conviction, even if followed by sentence 
of death, they being made, under the deepest solemnities, 
with the advice of the counsel, and the protecting action 
and oversight of the judge. * * * Extrajudicial con- 
fessions are those which are made by the party accused else- 
where than in pleading before the magistrate, or in court; 
this term embracing not only explicit and express confes- 
sions of crime, but all those admissions of the accused from 
which guilt may be implied. All confessions of this kind 
are receivable in evidence, being proved like other facts, 
toypeiweighed by thesjury.* 5 
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“Whether extrajudicial confessions uncorroborated by 
any other proof of the corpus delicti! are of themselves 
sufficient to found a conviction of the person has been gravely 
doubted. * * * In the United States, the prisoner’s 
confession, when the corpus delicti is not otherwise proved, 
has been held insufficient for his conviction.” ° 

Before any extrajudicial evidence will be received into 
evidence it must be shown (1) that the whole of what the 
person said at the time is offered and (2) that the confes- 
sion was voluntary. By a voluntary confession is meant a 
confession made freely by the person accused without any 
hope held out to him or any threats made to him by one in 
authority that the confession will aid him to escape punish- 
ment or in getting a lighter punishment. This rule is based 
on the ground that such inducements are likely to persuade 
persons who are not guilty but who are charged with a 
crime to make confessions of crimes of which they are not 
guilty in order to escape lengthy trials or possible severe 
punishments. As one judge has said: ‘“‘ Every voluntary 
confession is deserving of the highest credit, because it is 
presumed to flow from the strongest sense of guilt, and 
therefore it is admitted as proving a crime to which it re- 
fers; but a confession forced from the mind by the flattery 
of hope or by torture of fear, comes in so questionable a 
shape, when it is to be considered as evidence of guilt, that 
no credit ought to be given to it; and therefore it is re- 
jected.” ° 

§ 495. Admission.— Admissions may be defined as vol- 
untary acknowledgments or concessions of the existence of 
a fact or truth of an allegation made by a party to the suit.° 
Mr. Greenleaf says: ‘In our law, the term ‘ admission’ 
is usually applied to civil transactions, and to those matters 

(1) The body upon which the crime has been committed or the substantial 
fact that a particular crime has been committed. 

(c) Wigmore’s Greenleaf on Evidence, §§ 216, 217. 

(d) Wigmore on Evidence, § 219 citing, C. B. Eyre Warwickshall’s case. 


Leach Cr. Cds. 299. 
(e) Cf. Black’s Law Dictionary. 
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of fact, in criminal cases, which do not involve criminal 
intent; the term ‘confession’ being generally restricted to 
acknowledgment of guilt.” ‘ 

Just as in confessions we have judicial confessions and 
extrajudicial confessions so in admissions we have solemn 
or judicial admissions and simple or extrajudicial admis- 
sions. A solemn or judicial admission is the deliberate 
statement made either in the pleadings of a cause, or in 
court by the party or his attorney, conceding, for the pur- 
pose of trial, the truth of some alleged fact. When such 
solemn admission is made the other party need offer no 
evidence in regard to such matter. 

A simple or an extrajudicial admission is a statement 
made by a party to a cause or by his authorized agent, 
either orally or in writing prior to the trial of the cause 
other than such a statement termed a solemn admission and 
in which statement the truth of some fact in issue is con- 
ceded. Such statements may be introduced in the trial of a 
cause as evidence against the party making the statement. 
Admissions are often very effective in inducing the jury to 
give a verdict against the party making the admission yet 
the necessity for offering further evidence to prove a fact 
set forth in such admissions is not entirely done away with, 
inasmuch as the trier of fact? may, if he sees fit, totally 
disregard such admissions. 

§ 496. Burden of Proof.— When an attorney is trying 
a case in court he must keep two essential things in view: 
(1) He must satisfy the judge that his evidence is of suf- 
ficient value to go before the jury and form a reasonable 
basis for the verdict. If he fails to do this the court will 
direct a verdict against him without more ado. (2) Grant- 
ing that he has passed the gauntlet of the judge, the attor- 
ney must then convince the trier of fact tnat the party whom 
he represents is the one for whom the verdict should be 


(2) The trier of fact is usually the jury but if the jury has been waived 
then the judge may try the facts. 
(f) Wigmore’s Greenleaf on Evidence, § 170, 
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given. If he fails to convince the trier of fact, then he 
will lose the case. 

The term “ burden of proof” is a term that is applied 
to both of these classes of cases. In the first sense it means 
the duty of bringing forward a reasonable amount of evi- 
dence in support of given propositions in order to influence 
the judge to permit the party to proceed. In the second 
sense, it is the duty of convincing the trier of fact. The 
use of the one term for these two meanings has resulted 
in much confusion. Professor Wigmore suggests that we 
use the phrase “risk of non-persuasion ’’ for the second 
meaning.® 


Part II. Persons Must be Competent to Testify 


§ 497. General Rule.— Persons offering evidence must 
be competent legally to testify. By this is meant that there 
must be no reason in law why such person should not testify. 
The most important of the classes of persons excluded at 
present from testifying are as follows: 


(A) Case of Mental Incapacity 
1) Idiots and those violently insane. 
) Extremely young children. 
(B) Cases of Conviction of Crime 
(1) Those convicted of treason and felony. 


(C) Cases of Special Policy of the Law in Pre- 
serving Relations of Trust 


(1) Husband and wife. 
(2) Attorney and client. 
(3) Physician and patient. 
(4) Priest and penitent. 


(D) Cases of Death Sealing Lips of Witnesses 
(1) One party to a contract or cause of action cannot 


(g) Wigmore’s Greenleaf on Evidence, § 14x. 
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testify as to the terms of the contract if the other party to 
the contract or cause of action is dead. 

§ 498. Mental Incapacity In regard to mental inca- 
pacity it must be said that an idiot or one violently insane 
cannot testify as a witness. If a person who is insane has 
a lucid interval, however, during which he is sane he may 
testify at that time. Extremely young children,? for ex- 
ample, a child of two years would scarcely be allowed to 
testify and it is even highly improbable that a child of five 
would be allowed to testify. The reason upon which this 
rule is based is that such persons are not capable “to ob- 
serve (correctly), to recollect, and to narrate intelligently ” 
nor do they understand the normal duty to tell the truth. 

§ 499. Criminals.— In some jurisdictions persons con- 
victed of heinous offenses, such as treason and murder, are 
not competent as witnesses. In other jurisdictions, such 
persons are allowed to testify but their evidence is not of 
great value in convincing the trier of fact. 

§ 500. Relations of Trust.—— The policy of the law is 
to preserve relations of trust. For this reason, among 
others, certain persons are incompetent to testify. Thus 
neither a husband nor his wife can be compelled to testify to 
confidential communications from one another.* 

The rule is firmly established that an attorney cannot be 
compelled to testify against his client as to any confidential 
matters communicated by his client. If such communica- 
tions were not protected, no man would dare to consult a 
professional adviser with a view of his defense or to the en- 
forcement of his rights.” A client may waive this privilege 
if he sees fit. 

(3) The age at which a child may testify must largely be left to the 
discretion of the judge although it seems to be conclusively presumed that 
from 14 years of age up the court must permit testimony to be offered. Of 
course, if a child even at that age shows very little intelligence its testimony 
will not be of much value. 

(4) In some jurisdictions today the husband or wife cannot even testify 
for each other, In many jurisdictions they cannot testify against each 
other except in special cases. ‘These rules, however, are based on other 


theories. 
(h) Wigmore’s Greenleaf on Evidence, § 238. 
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In some jurisdictions it is also held that a physician can- 
not be compelled to testify as to what has been told him by 
his patient in regard to pain and suffering for an injury for 
which the physician has treated the patient, without the con- 
sent of the patient. In some jurisdictions it is also held that 
a priest cannot be compelled to testify to confidential com- 
munications made by a penitent. 

§ 501. Death of One Party to a Contract.— Statutes 
have been passed in the various States forbidding one party 
to a contract or cause of action from testifying to a fact or 
to a situation involved in a given transaction if the other 
party to the contract or cause of action is dead. For this 
reason, if for no other, it is always best to have all contracts 
reduced to writing. 


Part III., Evidence Must be of the Personal Knowledge 
of the Witness 


§ 502. Rule and Explanations.— The general rule is 
that all evidence which is offered must derive its credit from 
the character and veracity of the witness himself and must 
rest on his own knowledge. Says Mr. Greenleaf: ‘“ But 
it is requisite that, whatever facts the witness may speak to 
(testify to) he should be confined to those lying in his own 
knowledge, whether they be things said or done, and (he) 
should not testify from information given by others (to 
him) however worthy of credit they may be. For it is found 
indispensable, as a test of truth and to the proper adminis- 
tration of justice, that every living witness should, if pos- 
sible, be subjected to the ordeal of a cross-examination ° 
that it may appear what were his powers of perception, 
his opportunities for observation, his attentiveness in ob- 
serving, the strength of his recollection and his disposition 
to speak the truth. But testimony from ‘the relation of 
third persons [i. e., which other persons have related to the 

(5) Cross-examination is an examination of a witness by the attorney of 


the person against whom the witness is testifying, in order to test the truth 
of the witness’s statements or accuracy of his observation. 
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witness] even where the informant is known, cannot be sub- 
jected to this test; nor is it possible to ascertain through 
whom, or how many persons, the narrative has been trans- 
mitted from the original witness (observer) of the fact.’’’ 

There seems to be two classes of evidence which does not 
rest upon the knowledge of the person observing. ‘The first 
class is so-called ‘‘ hearsay ’’ evidence and the second is 
‘* opinion ’’ evidence. 

§ 503. Hearsay Evidence~ Hearsay evidence has been 
termed ‘‘a sort of second-hand evidence.” Hearsay evi- 
dence is that evidence which the witness offers not from his 
own knowledge but rather from what some one else told 
him. The so-called hearsay rule prohibits the witness from 
testifying to that which some other person has said in regard 
to the facts of the case. There are many reasons for this 
rule, the principal ones being as follows: 

(1) The person who made the statements to the wit- 
ness may have been telling a falsehood. Such third person is 
not before the court so that his demeanor can be observed, 
nor can a solemn oath be administered to him before he 
makes the statement, nor can he be prosecuted for perjury 
if he lies, nor can he be cross-examined as may be all wit- 
nesses before the court. 

(2) Although the witness before the court is ready to 
testify that such third person told him certain things yet the 
witness himself may not remember correctly what the third 
person said, and in matters of justice it is extremely danger- 
ous to take any chances. The third person should be 
brought into court and made to testify himself. 


EXAMPLE: 


Allen and Baker had a fist fight. Donald is an eye witness to 
the fight while Carter is not an eye witness. Donald told Carter 
all about the fight. Allen sued Baker for damages and Carter was 
brought in as a witness to tell what he knew of the fight. Carter 
could not testify, inasmuch as he himself had not seen the fight and 
therefore what he knew about it was only hearsay information. Don- 


(j) Wigmore’s Greenleaf on Evidence, § 98. 
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ald, however, would be allowed to testify. In such cases the reader 
can plainly see that Donald’s statement to Carter should not be 
admitted to prove what he saw yet if Donald later testifies differently 
than his previous statements to Carter that fact may be shown to 
impeach or discredit Donald’s testimony. Cf. Page v. Parker, 40 
N.H..a%. 


Now this hearsay rule has absolutely no application when 
the question is whether certain words were uttered. Thus, 
if Allen told Baker that Carter was a robber, a thief, and a 
murderer, then in a slander suit brought by Carter against 
Allen for the statements made, Baker would be allowed to 
testify as to the words which Allen uttered in regard to 
Carter’s character. In this case the first essential is to de- 
termine whether or not Allen uttered the words and Baker 
would be able to testify of his own knowledge as to that 
matter. 

Another class of cases in which the hearsay rule has no 
application exists where a person utters certain words in 
connection with what he does. Thus suppose Allen, a mo- 
torman on a street car, runs his car over Baker and at the 
same time cries out: ‘‘ There is one of my enemies put out 
of the way.” If Carter heard Allen utter these words at 
the time Allen did the deed, Carter may testify to that fact. 
Again in such a case it is not the truth of the words uttered 
by Baker that isin question. It is only the question whether 
Baker actually uttered these words and if he did so the 
words would become an integral part of the wrongful act. 
Moreover Carter is able to testify of his own knowledge 
whether or not he heard the words uttered. 

Aside from the classes of cases in which the hearsay rule 
has no application whatever, there are a number. of classes 
of cases in which the hearsay rule logically should have ap- 
plication, and yet in which the courts have decreed, by a 
long line of decisions, that the evidence may nevertheless 
be introduced. It must be recollected that the reason for 
establishing the hearsay rule was that it was desirable that if 
any statements are to be used as evidence to prove or dis- 
prove the truth of the matter in controversy, that the per- 
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son making such statement should be brought into court, 
where he can be put under oath, and where his demeanor can 
be watched, and where he can be subjected to a rigid cross- 
examination. There are, however, a number of classes of 
cases in which it is necessary to accept hearsay evidence if 
any evidence at all or at least any evidence of any conse-. 
quence is to be adduced. But even in such cases the courts 
have not permitted the evidence to be introduced unless there 
were circumstances surrounding the making of the state- 
ments by thé party who is not in court as a witness, to com- 
pensate, in a measure, for the lack of opportunity to observe 
his demeanor or to cross-examine him. The most important 
of these classes of cases known as exceptions to the hearsay 
rule are as follows: 

(1) Declarations in pedigree cases. 

(2) Dying declarations. 

(3) Regular entries in the course of business. 

(4) Representation on matters of public improvements. 

(5) Declarations against interest. 

(6) Regular official and commercial publications. 

(7) Learned treatises. 

We will now explain these seven exceptions: 

§ 504. Declarations in Pedigree Cases.—If some 
member of a family, who is now dead but who when living 
made a definite statement to some third person or made a 
definite statement in writing in regard to a birth, marriage, 
death, legitimacy, or the like of some other member of the 
family, before any controversy was started in regard to such 
event, then such third person to whom the statement was 
made or if the statement was in writing, then such writing 
may be brought into court as evidence. The reason upon 
which this exception is based is that (1) the person making 
the statement was in a position to know what he was talking 
about, (2) the person making the statement is now dead 
and therefore cannot be brought into court to testify, (3) 
the statement was made before the controversy was begun 
and there was therefore probably no cause for the person 
making the statement to lie or falsify. 
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§ 505. Dying Declarations.— If a person is dying or 
honestly believes that he is in a dying condition, and he 
makes a statement to some third person as to the circum- 
stances attending or leading up to the cause of his condition, 
and then after making such statement he actually dies, any 
third person to whom the statement was made may testify 
as to the statement made to him by the dying man, in a 
murder trial charging some other person with having caused 
the death of the man who made the statement. 

In this the reader will again note that the man making 
the statement cannot be brought into open court and testify 
since he is dead, and that the fact that he made the dec- 
laration when he was in a dying condition creates a sort of 
inference that the man will not deliberately lie before facing 
his Maker. Moreover the statement can only be used in 
homicide cases (trial for killing a human being) and then 
only in regard to circumstances tending or leading up to 
death. 

§ 506. Regular Entries in the Course of Business.— 
Where a person in the course of his employment or as a mat- 
ter of custom makes a regular entry in the books of a busi- 
ness establishment contemporaneous with the occurrence of 
a business transaction, and if such person making the entry 
then dies or disappears from the community, such entry can 
be introduced as evidence into court. In this case again the 
person who actually knows of the transaction cannot be 
brought into court but his records still exist and inasmuch as 
the records were made in the regular course of business and 
probably with no intention of deceiving, the courts have al- 
lowed the entries to be used as evidence. 

And today even when a person making the entry is alive 
and is present the courts allow the records he made in the 
regular course of business to be introduced into evidence. 
This is sometimes allowed on the theory that the witness is 
simply refreshing his memory from the record. In other in- 
stances this is allowed either under statutes or under the 
theory that one is not likely to falsify his regular account 
books. 
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§ 507. Representation on Matters of Public Improve- 
ments.— Where persons have lived in a community for a 
long time and are in a position to know matters of general 
public improvements such as boundary lines of the district, 
and they make statements to third persons in regard to such 
matters, such third persons can testify as to what they were. 
told, provided the persons making the statements are now 
dead or cannot be found. The same reasons for the excep- 
tion to the rule in the first class of cases applies in this class. 

§ 508. Declarations Against Interest— Where a per- 
son who is now deceased, makes statements when alive that 
are derogatory to his own financial interests, then such third 
persons who hear such statements may testify to them. 
The reasons on which this exception is based are that it is 
taken for granted that the man knew about his own business, 
that he made a statement against his own pecuniary or pro- 
prietary interest (as, for example, that he owed money), and 
that he is now dead, then such statement should be allowed 
in evidence, inasmuch as the man is dead and therefore can- 
not be brought into court to testify and inasmuch further 
as it is not at all likely that he would make a false state- 
ment against his own proprietary or pecuniary interests. 

§ 509. Regular Official and Commercial Publications; 
Learned Treatises.— Statement made in regular official and 
commercial publications and in learned treatises may be in- 
troduced into evidence although the persons writing the arti- 
cles are not present. These exceptions are based on the rea- 
sons that standard publications are not made for the purpose 
of deceiving but rather enlightening the public and that they 
are presumably correct. 

§ 510. Opinion Rule.— It will be recollected that it was 
previously stated that aside from hearsay there was another 
large class of evidence which does not rest upon the witness’s 
own knowledge. This class was called opinion evidence. 
Opinion evidence is simply the evidence as to what the wit- 
ness’s Opinion on a given matter is and not as to what his 
knowledge is. Such evidence is ordinarily not admissible. 
Thus if an attorney should ask a witness Baker, in a damage 
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suit against Allen whether in the judgment of the witness 
Baker, the defendant was or was not careless or negligent, 
such a question would be objectionable. Baker’s duty is to 
tell what he saw Allen do. It is then for the jury to de- 
termine whether or not Allen was negligent. There seem to 
be two classes of exceptions to the opinion rule: 

(1) Experts, that is, persons having special knowledge 
of certain subjects, may draw inferences from a given state 
of facts in order that the jury may get the benefit of such 
expert’s opinion on a hypothetical statement of facts. 

(2) Persons who have no special skill but who have 
personally observed some state of facts in issue and the 
matter is of such a character that any person of ordinary 
sense can form an intelligent judgment thereon, they are 
sometimes allowed to give their opinion. Suppose, for ex- 
ample, that Allen had lived for ten years in the home of 
Baker who is now dead. Suppose further that there are 
those who are trying to have Baker’s will set aside on the 
ground that Baker was insane when he made the will. In 
many jurisdictions Allen would be allowed to state what 
general facts he could give the jury and to state whether 
in his opinion Baker was sane or insane during the ten years 
Allen lived with Baker. Again where Allen is familiar 
with Baker’s hand writing, Allen may testify whether in his 
opinion a given writing before the court is that of Baker’s. 


Part IV. Materiality and Relevancy 


§ 511. Definitions and Explanation.— Evidence must 
be both material and relevant. ‘‘ Material” and “ rele- 
vant’ are two terms much used in the law of evidence. Ma- 
terial evidence may be defined as that evidence which goes 
to prove or disprove substantial matters in dispute. Rele- 
vant evidence may be said to be that evidence from the ad- 
ducing of which the trier of fact may infer some fact which 
will tend to prove or disprove the substantial fact in contro- 
versy. Thus relevancy rests upon the laws of logic. 
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EXAMPLES: 


1. Allen sued Baker for a breach of written contract. At the 
trial Allen testified that the contract was made at 10 A. M. Mon- 
day, March 6th, 1911. The attorney for Baker then attempted 
to offer the evidence that the contract was not signed until 10:15 
A. M., although that fact made absolutely no difference in the suit 
for the breach of contract. Such evidence would be inadmissible be- 
cause it would be totally immaterial — it would not tend to disprove 
any substantial matter in issue. Cf. Lightfoot v. People, 16 Mich. 507. 

2. Allen knew that Baker had a ceputation for being a dangerous 
and evil man in the community in which they both lived. One day 
Baker assaulted Allen whereupon Allen shot Baker. When on trial 
for murder Allen wished to show by way of self-defense that he knew 
Baker had a reputation for being a dangerous man and that he 
(Allen) believed that Baker would have killed him (Allen) if he 
(Allen) had not killed Baker first. Such evidence is relevant evi- 
dence. Although it does not directly prove that Allen was acting 
in self-defense, yet it does prove the fact from which the jury may 
infer that Allen may have been honestly attempting to protect himself. 


Part V. Special Rules in Regard to Written Instruments 


§ 512. Introduction.— There are four special rules in 
regard to written instruments which we will now briefly dis- 
cuss, namely, best evidence, parol evidence, spoliation of evi- 
dence, and alterations. 

§ 513. Best Evidence Rule.— Where one wishes to in- 
troduce written evidence at a trial it is necessary as a gen- 
eral rule that he introduce the best evidence obtainable, that 
is, original documents or writings. Thus, where a written 
contract is in controversy one should introduce the original 
written contract signed by the parties and not a copy of 
such contract. 

A number of exceptions to this rule have sprung up. 
Thus where the controversy involves a matter recorded in 
public documents, inasmuch as it is for the best interest of 
the public that all public documents should be kept in a cer- 
tain place where they may be accessible to all alike, certified 
copies ® of the original may be introduced. Again if a per- 


(6) <A certified copy is an exact copy of a document to which a statement 
is attached by the proper officials that such document is an exact copy. 
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son can convince the judge that a writing in question has 
been lost or destroyed without his fault, then he will be 
allowed to introduce so-called secondary evidence, that is 
copies of the writing or oral testimony as to the contests of 
the writing. The third exception to the rule exists in the 
cases where the adverse party to the suit has possession of 
the written documents and he refuses to produce them in 
court. Then secondary evidence can be introduced. In 
many States special statutes have been passed enlarging 
these exceptions. 

§ 514. Parol Evidence.— The parol evidence rule is a 
rule of the law which declares that evidence of a prior 
or contemporaneous oral agreement cannot be introduced 
to vary or contradict the terms of a written instrument. 
Thus where two persons make a valid written contract, one 
of the parties cannot afterwards show that at the time of 
making the written contract the other party agreed that the 
contract should be otherwise than as stated in the terms 
thereof. But it must be noticed that this rule is that prior 
or contemporaneous oral agreements cannot be so used. If 
an oral agreement occurs after the making of the written 
contract and if it can be clearly proved to exist, and if sup- 
ported by a valuable consideration then such evidence can 
be introduced. 

The reason for the parol evidence rule is that when men 
have put into writing their contracts they are then presumed 
to embody in such writings their final intention. Inas- 
much as third persons not parties to the writings are not 
bound thereby, no injustice is done, at least in the eyes of 
the law, by such rule. 

The parol evidence rule has no application if one of the 
parties is attempting to have the written instrument can- 
celled by a court of equity on the grounds that his signa- 
ture to the instrument was obtained by fraud, or duress, nor 
does the rule apply if one of the parties is attempting to 
prove that the instrument was in violation of the law or that 
there was no consideration for the contract. In all these 
cases parol evidence may be introduced, for if such evidence 
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could not be introduced to show the invalidity of the instru- 
ment, then no instrument could be invalidated on the grounds 
mentioned. 

§ 515. Spoliations and Alterations of a Written In- 
strument.— The spoliation of a written instrument is ordi- 
narily said to be the destruction or mutilation by some third 
person of written instruments which are later needed in the 
trial of a case but spoliation is often used to include the 
destruction of written instruments also by a party to the suit. 
If the written evidence is destroyed by some third person 
then the immediate parties to the writings cannot be held 
to have lost any of their rights to such case, although it is 
then difficult to replace the evidence by secondary evidence. 
But if a party to the suit has destroyed any of the written 
evidence then every inference will be taken against him. If 
the case was such in which the written evidence is neces- 
sary on which to base the suit, and the one destroying 
the evidence is the one bringing the suit then he cannot 
recover. 

The alteration of a written instrument is the change of 
any of its provisions. An alteration is usually spoken of in 
connection with one of the parties to the instrument but it is 
also used to indicate the changes made by a person not a 
party to the instrument. If a material alteration is made by 
a person to a written instrument then he cannot use such 
instrument as a basis on which to bring suit. But if the 
party altering the instrument is the defendant in the case, 
then the plaintiff (the other party to the instrument) can 
either recover on the original instrument (as it was before 
the alterations were made) or he can, if he chooses, recover 
on the instrument as altered. If persons not parties to the 
instrument of their own accord altered the instrument, the 
rights of the parties to the instrument are not affected by 
such changes. 


QUESTIONS 


I. Define the term “ evidence.’’ What are its sources? 


VIII. 


XI. 
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When is it unnecessary to produce evidence ? 

What is judicial notice, and of what facts do courts 
take judicial notice? 

Enumerate and define the classes of confessions. 

Define the term “ admissions.” 

What does the expression “burden of proof” 
mean? If there is more than one use of the 
term give all its uses. 

Is a child of eight years competent to testify 
as a witness to an occurrence which it has 
seen? 

Can an attorney testify to a fact privately commu- 
nicated to him by his client if his client objects? 
What is the reason for this rule? 

Allen made an oral contract with Baker in regard 
to a certain matter. Allen then died. Baker 
wished to prove the existence of the oral contract. 
Can he testify to the terms of the contract? 
Give reasons for your answer. 

Give an original illustration of the following: the 
hearsay rule; of two exceptions to the hearsay 
rule; of a case which, although apparently within 
the scope of the hearsay rule, yet is really with- 
out the scope of the rule; of the opinion rule; of 
the parol evidence rule. 

Give an original illustration of evidence which, al- 
though relevant, is not material. Give an orig- 
inal illustration of evidence which is not relevant; 
of evidence which is not competent. 
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Contract to Defraud Creditor, 127 
Contract to Injure the Government, 
129 
Contribution, 312 
Conventional Life Estates, 377 
Conversion, 487 
Copyright, 440 
Corporation, 49, 281 
Corporeal, 372 
Coverture, 377 (note 9) 
Court of Last Resort, 6 (note 5) 
Court of Record, 6 (note 6) 
Creditor, 127 
Crime, 15, 126 
Criminal Law, 7 
Cross-Examination, 502 (note 5) 
Curtesy, 377 
Damages, 472 
Debtor, 127 
Deceit, 86 é 
Declaration Against Interest, 508 
Declaration in Pedigree Cases, 504 
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DEFINITIONS —(con.) 


Deed, 396 
Defendant, 7 (note 8) 
Delectus, Personalis, 283 (4) 
Delivery, 345 
Design, 431 
Devise, 490 
Devisee, 400 
Direct Damages, 478 
Disafirmance, 44 (note 7) 
Discovery, 429 (note 1) 
Dormant Partner, 285 
Dower, 377 
Dramatic Compositions, 443 (d) 
Drawee, 341 
Drawer, 341 
Drawings, 443 (i) 
Duress, 100, 23 (note r) 
By Force and Imprisonment, 102 
By Threats, 104 
Of Goods, 108 
Earnest Money, 142 
Equity, 8 
Estate, 374 
Estate at Will, 378 
Estate by Sufferance, 378 
Estate by Executory Devise, 379 
Estate for Life, 376 
Estate for Years, 378 
Estate from Year to Year, 378 
Estate in Common, 380 
Estate in Expectancy, 379 
Estate in Joint-Tenancy, 380 
Estate in Possession, 379 
Estate in Remainder, 379 
Estate in Reversion, 379 
Estate in Severalty, 380 
Estates Less than Freehold, 377 
Estoppel, 196 
Executor, 137 (note 3) 
Executed Contracts, 22 
Executory Contracts, 22 
Exemplary Damages, 474 
Expectant Heir, 97 (note 7) 
Express Contracts, 21 
Extra-Judicial Confessions, 494 
Evidence, 491 
Factor, 191 (note 1) 
Federal Law, 5 
Fee-Simple, 377 


DEFINITIONS —(con.) 


Fee-Tail, 377 

Foreign Bills of Exchange, 341 

Foreigner, 51 (note r) 

Fraud in Execution, 85 

Freehold Estates of Inheritance, 
377 

General Partner, 285 

Good Consideration, 111 

Goods, 214, 217 

Grantee, 396 

Grantor, 396 

Gratuitous Loans, 238 

Guarantor, 307 

Guest, 265 

Hearsay Evidence, 503 

Hereditaments, 372 

Holder of Bill of Exchange, 348 

Holder in Due Course, 348 

Homestead, 377 

Implied Contracts, 21 

Improvement, 430 

Immoral Works, 442 (2) 

Incorporeal, 372 

Indicia of Ownership, 216 (2) 

Indorsee, 346 

Indorsement, 346 

Indorser, 346 

Infant, 32 

Infringement of Copyright, 451 

Infringement of Trade-Mark, 459 

Inland Bill of Exchange, 341 

Innkeeper, 265 

Innocent Purchaser for Value, 216 
(note 1) 

Insanity (in Contracts), 26 

Insolvent, 411 (note 2) 

In Statu Quo, 29 (note 3) 

Insurable Interest, 322 

Insurance, 315 

International Law, 3 

Invention, 429 

Involuntary Bankrupt, 412 

Irregular Indorser, 467 

Joint Stock Company, 280 

Judgment, 20 

Judicial Confessions, 494 

Judicial Notice, 493 

Laches, 84 (note 7) 

Land, 372 
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DEFINITIONS —(con.) 


Law, x, 2 
Lectures, 443 (c) 
Legality of Contracts, 120 
Legal Life Estates, 377 
Legal Rate of Interest, 124 
Legatee, 400 
Lien, 224 (note 3) 
Lien on Land, 407 
Lineal Heirs, 377 (note 7) 
Liquidated Damages, 482 
Locatio Operis, 259 
Locatio Rei, 255 
Machine, 430 
Misfeasance, 17 
Manufacture, 430 
Maps, 443 (f) 
Master, 463 
Material Alteration, 168 (note 2) 
Material Evidence, 511 
Mental Weakness, 96 (note 8) 
Misfeasance, 17 
Misrepresentation, 73 
Fraudulent, 73 
Innocent, 73 
Mistake, 63 
Bilateral or Mutual, 65 
Of Fact, 66 
Of Law, 66 
Unilateral, 65 
Money, 339 
Mortgage, 406 
Motion Pictures, 443 (1, m) 
Municipal Law, 3 
Musical Compositions, 443 (e) 
Necessaries, 28 (note 2), 40 
Negligence, 236 (1) 
Nominal Damages, 474 
Nonfeasance, 17 
Notice of Copyright, 447 
Notice of Dishonor, 363 
Novation, 115 
Obligee in Suretyship, 307 
Offer, 57 
Ostensible Partner, 285 
Ownership, 214. 
Parol Contract, 20 
Parol Evidence, 514 
Parties, 53 
Partnership, 280 


DEFINITIONS —(con.) 


Passenger, 275 

Patent, 429 

Payee, 341 

Penalty in Damages, 482 

Periodicals, 443 (b) 

Personal Defenses, 349 

Personal Property, 372 

Photographs, 443 (j) 

Pictorial Illustrations, 443 (k) 

Pignus, 247 

Piracy, 451 

Plaintiff, 7 (note 8) 

Pledge, 247 

Political Authority, 2 

Price, 214 

Principal, 187 

Prints, 443 (k) 

Private Carrier of Goods, 271 

Private Corporation, 282 

Privity of Contract, 153 

Promissory Note, 341 

Property, 372 

Proprietor, 441 (2) 

Protest in Negotiable Instruments, 
35)7/ 

Publication, 440 (note r) 

Publication of Works, 447 

Public Corporation, 282 

Public Policy, 128 

Qualified Indorsement, 347 

Ratification, 42 (note 6) 

Ratification in Agency, 195 

Real Consent, 23 

Real Property, 372 

Receiver, 415 

Recognizance, 20 (note 3) 

Referee in Bankruptcy, 421 

Relations of Trust, 500 

Relative Rights, 15 (note 3) 

Representation, 73 

Reproductions of Works of Art, 
443 (h) 

Restrictive Indorsement, 347 

Relevant Evidence, 511 

Right of Common, 372 (note 4) 

Sample, 220 (III) 

Sale, 214 

Seditious Works, 442 (i) 

Seizin, 377 (note 8) 
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DEFINITIONS —(con.) 
Servant, 463 
Simple Contract, 20 
Special Indorsement, 347 
Spoliation of Written Instrument, 
515 
Stare Decisis, 6 
State, 5 (note 4) 
State Law, 5 
Statutes of Limitations, 135 (note 
2) 
Stoppage in’ Transitu, 224 (2) 
Sub-Lease, 384 (note 11) 
Subrogation, 310 
Sunday Contracts, 123 
Surety, 307 
Tender, 164 
Tenements, 372 
Testator, 400 
Testatrix, 400 
Title, 215 
By Adverse Possession, 394 
By Descent, 301 
By Devise, 395 
By Eminent Domain, 394 
By Escheat, 394 
By Grant, 395 
By Intestacy, 403 
By Purchase, 392 
Torts, 14 
Test of a Tort, 16 
Trade-Mark, 455 
Transient, 265 
Trustee, 94 (note 7) 
Trustee in Bankruptcy, 416 
Ultra Vires, 292 
Unascertained Goods, 217 
Undue Influence, 92 
Unlawful Force and Restraint, 103 
Unwritten or Common Law, 6 
Usurious Contracts, 124 
Vendee, 214 
Vendor, 214 
Void and Voidable, 28 (note 1) 
Voluntary Bankrupt, 412 
Wagering Contracts, 122 
Warranty, 88 
Way, 372 (note 4) 
Will, 395 (note 14) 
Works of Art, 443 (g) 


DEFINITIONS —(con.) 
Written Law, 6 
DELECTUS PERSONALIS, 283 (4) 
DELIVERY, 345 
DEPOSIT, 232 


DESIGNS — 

Defined, 431 

Duration, 433 

Fees, 435 

Section of the Statute, 431 
DESCENT — 

Title by, 391 
DEVISE — 


Defeasance Clause, 406 
Defenses of Holder of Negotiable 
Instrument, 349 
Defined, 400 
Title by, 400 
DEVISEE, 400 
DISAFFIRMANCE OF CONTRACTS — 
By Plea of Infancy, 46 
By Positive Acts, 46 
Defined, 44 (note 7) 
Rules, 47 
DISCHARGE OF CONTRACTS — 
By Act of Parties — 
Breach, 163 
Mutual Consent, 165 
Physical Obstruction, 162 
Rule, 161 
Tender, 164 
By Operation of Law — 
Alteration of Written Contract, 


168 

Bankruptcy, 169 

Death, 169 

Impossibility of Performance, 
166 


Merger, 167 
Statute of Limitations, 170 
DISCHARGE IN BANKRUPTCY, 418 
Debts not Affected by, 419 
DISCOVERY, 429 (note 1) 
DISSOLUTION OF CORPORATIONS, 296 
DIssOLUTION OF PARTNERSHIPS, 295 
DORMANT PARTNER, 285 
Dower, 391 
DRAWEE OF A BILL — 
Acceptance of, 358 
Defined, 341 
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DRAWER OF A BILL — ESSENTIALS OF A CONTRACT OF SALE, 


Contract of, 359 

Defined, 341 

Liability of, 359 

Notice of Dishonor, 363, 364 


Presentment for Payment, 360-362 


Drunkarps (Habitual) — 
Judicially Declared, 30 
Not Judicially Declared, 31 
Duress — 
By Force and Imprisonment — 
Defined, 102 
By Threats (per minas), 104 
Character of Duress — 
Real Danger Necessary, 105 
Classification of, ror 


Contracts Voidable Under Duress, 


106 
Defined, 100 
Of Goods — 
Defined, 108 
Effect of Such Duress, ro9 
Remedies Against, 107 


Unlawful Force and Restraint, 103 


Duties oF AGENT, 206 
DUTIES OF BUYER, 223 
Duties oF MASTER, 465 
Duties OF PRINCIPAL, 205 
DUTIES OF SELLER, 223 
DUTIES OF SERVANT, 466 
Dy1nc DECLARATIONS, 505 


E 


EarNEST MONEY, 142 
EASEMENT, 372 (note 4) 
EMINENT DOMAIN — 
Title by, 394 
Equity — 
Courts of — 
In Various States, 8 
Defined, 8 
Equitable Remedy, 8 (Ex. 2) 
Equitable Title, 8 (Ex. 1) 
Maxims of, 8 
Origins, 8 
Rigid Rules of, 8 
EscCHEAT — 
Title by, 394 
ESSENTIALS OF A CONTRACT, 23, 132 


214 
ESSENTIALS OF A PARTNERSHIP, 284 
EssENTIALS OF AN AGREEMENT, 52-57 
EsTATES — 

At Will, 378 
By Sufferance, 378 
Character of, 375 
Defined, 374 
Executory Devise, 379 
For Years, 378 
Freehold — 
As Real Property, 376 
Less than Inheritance, 376 
Of Inheritance, 376, 377 
Fee Simple, 377 
Fee Tail, 377 
From Year to Year, 378 
In Chattels Personal — 
Absolute, 387 
Character of, 387 
Qualified, 387 
Tenancy in, 388 
Tenure in, 388 
Time in, 388 
In Common, 380 
In Expectancy, 379 
In Joint-Tenancy, 380 
In Land, 375 
Benefits of, 375 
In Possession, 379 
In Remainder, 379 
In Reversion, 379 
In Severalty, 380 
Less Than Freehold — 
As Chattels Real, 378 
As Personal Property, 378 
Life, 377 
Curtesy, 377 
Dower, 377 
Homestead, 377 
Outline of, 376 
Time of Vesting, 379 
With Reference to Owners, 

380 
EsTOpPEL IN AGENCY, 196 
ESTOPPEL IN INSURANCE, 325 
EvIDENCE — 

Admission in, 495 
Alterations of, 515 
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EvimENcE —(con.) 
Best, 513 
Burden of Proof in, 496 
Competent Persons Considered, 
Criminals, 499 
Death of one party to a Con- 
tract, 501 
General Rule, 497 
Mental Incapacity, 498 
Relations of Trust, 500 
Confessions in, 494 
Extra-judicial, 494 
Judicial, 494 
Defined, 491 
Hearsay — 
Defined, 502, 503 
Exceptions to Rule, 503 
Declaration Against Interest, 
508 
Declaration in Pedigree Cases, 
504 
Dying Declarations, 505 
Learned Treatises, 509 
Regular Entries in Business, 
506 
Regular, Official, and Commer- 
cial Publications, 509 
Representations on Public Im- 
provements, 507 
Rule, 503 
Judicial Notice in, 493 
Facts of, 493 
Materiality of, 51x 
Opinion Rule in, 510 
Oral, 145, 147 
Parol, 514 
Proof, 145, 491 
Relevancy of, 511 
Rules of Written, 512 
Sources of, 492 
Spoliation of, 515 
Witness’ Knowledge in — 


Rule, 502 
EVOLUTION oF THE MOobeE oF BuwsI- 
NESS, 279 


EXEMPLARY DAMAGES — 

In Contracts, 489 

In Torts, 490 
ExpEcTANT HEIR, 97 (note 11) 
EXxTRA-JUDICIAL CONFESSIONS, 494 


F 


Factor, 191 (note 1) 
FEDERAL TRADE-MARK LAW, 462 
FEE SIMPLE, 377 
FEE TAIL, 377 
FirE INSURANCE — 
Description of Property, 328 
Effect of Other Insurance, 329 
Insurable Interest, 327 
Riders in, 329 
Standard Policy, 326 
FIXTURES — 
Annexation of, 373 
Defined, 373 
Law of, 373 
Removal of, 373 
Rules — 
As to Personalty, 373 
As to Realty, 373 
FOREIGN BILL OF EXCHANGE, 341 
FOREIGNER — 
Contractual Power of, 51 
Defined, 51 (note 10) 
FORM OF THE CONTRACT, 132 
Contracts Evidenced in Writing, 
134 
Contracts Required to Be in Writ- 
ing, 135 
Contracts Under Seal, 133 
Statute of Frauds, 136-143 
FORMATION OF CORPORATIONS, 289 
FORMATION OF PARTNERSHIPS, 284 
Forms — 
Affidavits and Acknowledgments, 
185 
Assignments, 179 
For Benefit of Creditors 179 (B) 
Of a Debt, 179 (A) 
Bill of Exchange, 309 
Bill of Sale with Warranty, 227 
By-Laws, 300 
Chattel Mortgage with Power of 
Sale, 180 
Check, 341 
Contract between a Number of 
Persons to Build a 
Church, 178 
Contract between Employer and 
Employee, 173 
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Forms —(con.) 
Contract between Dry Goods 
Merchants and _ Book- 
keeper, 173 (A) 
Contract between Merchant and 
Traveling Salesman, 173 
(B) 

Contract for the Manufacture of 
Merchandise, 175 
Contract to Pay a Debt Contracted 

During Infancy, 177 
Contracts with Reference to Co- 
partnerships, 181 

Articles of Co-partnerships, 181 
(A) 
Dissolution of Partnership, 181 
(B) 
Deeds, 183 
General Warranty Deed, 183 
(A) 
Quit-Claim Deed, 183 (B) 
Discharge in Bankruptcy, 395 
A. Application for Discharge 
B. Certificate of Discharge 
General Form for Contracts, 172 
General Form for Incorporating 
Business Companies, 299 
Guaranty of an Account, 176 
General Power of Attorney, 212 
Introductory, 171 
Involuntary Petition in 
ruptcy, 424 
Meeting of Stockholders, 304 
Notice of Annual Meeting of 
Stockholders, 302 
Notice of Directors’ Meeting, 305 
Notices to Terminate Tenancies, 
184 
Landlord to Tenant, 184 (A) 
Tenant to Landlord, 184 (B) 
Offer of Composition, 425 
Power of Attorney to Sell and De- 
liver Chattels, 213 
Promissory Note, 341 
Proof of Claims, 426 
A. Unsecured Claim by a Cor- 
poration 
B. Unsecured Claim by a Part- 
nership 


Proxy, 303 


Bank- 


Forms —(con.) 
Release, 182 
Specific Contracts of Sale, 174 
Contract for the Sale of a Crop 
of Potatoes, 174 (B) 
Sale of Practice by a Physician, 
174 (A) 
Statement of an Auctioneer After 
Sale, 228 
Statement of a Purchaser at an 
Auction Sale, 229 
Stock Certificate, 301 
Subscription to Stock — 
After Incorporation, 298 
Before Incorporation, 297 
Voluntary Petition in Bankruptcy, 
423 
Waiver of Notice of Meeting, 306 


G 


GENERAL AGENT, 191 
GENERAL PARTNER, 285 
Goops — 
Defined, 214 
Non-Specific, 217 
Specific, 217 


GRANT — 
Private, 396 
Public, 396 


Title By, 395 
Gratuitous Loan — 
Defined, 238 
How Created, 238 
GUARANTOR, 
Compared with Surety, 307 
Defined, 307 
Discharged, 313 
Duties of, 310 
Relation to Principal Obligor, 311 
Rights of, 310 
Suggestions to Prospective, 314 
When Entitled to Notice, 310 
GUARANTY, : 
Absolute, 308 
Conditional, 308 
Continuing, 308 
Examples of, 308 
For Collection, 308 
For Payment, 308 
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GUARANTY —(con.) 
General, 308 
Kinds of, 308 
Limited, 308 
Special, 308 
Temporary, 308 
Unlimited, 308 


H 


HABENDUM OF DEED, 398 

HEARSAY EVIDENCE — 
Defined, 503 
Exceptions to Rule, 503 


Declarations Against Interest, 


508 


Declarations in Pedigree Cases, 


504 ; 
Dying Declarations, 505 
Learned Treatises, 509 


Regular Entries in Business, 506 
Regular Official and Commercial 


Publications, 509 


Representations on Public Im- 


provements, 507 
Rule, 502 
HOo.per OF BILL OF EXCHANGE — 
Defenses of, 349 
Defined, 348 


Duty of Holder upon Dishonor, 


356 
In Due Course, 348 
Not in Due Course, 348 
HOMESTEAD, 377 


I 


IMPLIED CONTRACTS, 21 

As of Fact, 21 

As of Law, 21 

How Approved, 21 
ImmMorAL Works, 442 (2) 
IMPROVEMENT IN PATENTS, 430 
INCORPOREAL PROPERTY — 

Classified, 372 

Defined, 372 

Personal Property, 372 

Real Property, 372 
INDICIA, 216 (2) 
INDORSEE, 346 
INDORSEMENT OF, 347 


INDORSEMENT — 


Defined, 346 
In Blank, 347 
Kinds of, 347 
Qualified, 347 
Restrictive, 347 
Special, 347 


INDORSER OF NEGOTIABLE INSTRU- 


MENT — 
Contract of, 365 
Warranties, 365 
Defined, 346 
Indorsement of, 347 
Irregular and Accommodation, 367 
Liability of, 367 
Order of Liability of, 366 


INFANTS — 


Contractual Obligations of, 35 
Defined, 32 
Disafirmance of Contracts, 45, 46, 


47 
By Plea of Infancy, 46 
By Positive Act, 46 
Rules, 47 

In Corporations, 289 

In Partnership, 284 

Of Age, 33, 34 

Ratification of Contracts, 42 
Express and Implied, 43 
Rules, 44 

Right to Plead Infancy, 36 

Valid Contracts of, 38 
Acts Required by Law, 38 
Certain Investments, 38 
Enlistment, 38 
Marriage, 38 
Necessaries, 38 
Recognizance, 38 

Voidable Contracts of, 35 
Executed, 38 

By Adult, 39 

Executory, 37 


INFRINGEMENT OF COPYRIGHTS, 451 


Action for, 451 

Defense to an Action for, 454 
Liability for, 451 

Penalty for Wilful, 452 

Test of, 451 


INFRINGEMENT OF PATENTS, 437 


Defense of Suit for, 439 
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INFRINGEMENT OF PATENTS —(con.) 
Liability for, 436 
INFRINGEMENT OF TRADE-MARKS, 459 
Defense of an Action for, 460 
Remedy for, 461 
INLAND BILL OF EXCHANGE, 341 
INNKEEPERS — 
Definitions, 265 
Guest, 265 
Transient, 265 
Duty to Receive, 266 
Liable for Baggage, 267 
Lien of, 268 
Obligations of Guest, 269 
Termination of Relation, 270 
Similarity to Bailments, 264 
INNOCENT PURCHASER FOR VALUE — 
Defined, 216 (note 1) 
INSANE Persons (in Contracts)— 
Classified, 27 
Defined, 26 
Persons Judicially Declared In- 
sane — 
Contracts of, 28 
Persons Not Judicially Declared 
Insane — 
Contracts of, 29 
INSOLVENT, 411 (note 2) 
In STATU Quo, 29 (note 3) 
INSTRUMENTS — 
(See Negotiable Instruments) 
INSURANCE,— 
Accident Insurance, 335-337 
Automobile Insurance, 338 
Beneficiary of, 318 
Contract of, 315 
Compared with Gambling Con 
tract, 316 , 
Consideration for, 321 
Construed against Insurer, 315 
Essentials of, 318 
Form, 323 
Mutual Assent in, 320 
Parties to, 318 
Subject-Matter, 322 
Defined, 315 
Delivery of Policy, 324 
Estoppel in, 325 
Explained, 315 
Fire Insurance, 326-329 


INSURANCE —(con.) 
Historical Origin of, 317 
Insurable Interest, 322, 327, 331 
Liability Insurance, 338 
Life Insurance, 330-334 
Marine Insurance, 338 
Miscellaneous Kinds of, 338 
Representation in, 320 (note) 
Waiver, in, 325 
INSURANCE COMPANIES — 
Mixed, 318 
Mutual, 318 
Stock, 318 
INTENTION — 
Ambiguous Contracts Unenforce- 
able, 151 
In Contracts, 150 (Rules x and 6) 
Of the Parties, 148 
INTEREST Laws, 124 (Table) 
INTERPRETATION — 
By the Court, 149 
By the Jury, 149 
Intention Discussed, 148 
Rules of, 150 
Unenforceable Contract, 151 
INVENTION, 429 (note 1) 
JNVOLUNTARY BANKRUPTCY, 412 


J 


Joint-Stock CoMPANY — 
Compared with Partnership, 280 
Origin, 279 

JUDGMENT, 20 (note 2) 

JupIcIAL CONFESSIONS, 494 

JupiciAL NoTIcE IN EVIDENCE, 492 
Facts of, 493 

JURISDICTION OF — 

Admiralty Courts, 9 


L 


LACHES — 

Defined, 84 (note 5) 

In Cases of Undue Influence, 98 
LANDLORD — 

And Tenant, 381 

Defined, 381 

Duties of, 383 

Rights and Remedies of, 382 
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Law — 
Civil, 7 
Classified, 3 
Criminal, 7 
Defined, 1, 2 
Federal, 5 
Interest, 124 (table) 
Municipal, 4 
State, 5 
Unwritten or Common — 
Composition of, 6 
Written — * 
Composition of, 6 
LEARNED TREATISES, 509 
LEASE, 381 
Sub-Lease, 384 (note 11) 
Termination of, 386 
LEGALITY OF CONTRACT — 
Contracts Forbidden by Law — 
Contrary to Public Policy — 
Injurious to Government, 129 
Explained, 128 
Restraint of Trade — 
Defined, 130 
Reasons for Rule, 131 
Classified, 120 
In Breach of Common Law — 
Contracts to Commit Crimes, 
126 
Contracts to Defraud Credit- 
ors, 127 
Rule, 125 
In Breach of Written Law, 
124 
Usurious Contracts, 124 
Defined, 124 
Sunday Contracts, 123 
Wagering Contracts, 122 
LEGAL LiFE ESTATE, 377 
LEGATEE, 400 
LESSEE, 381 
Assignment, 384 (note 11) 
Lessor, 381 
LIABILITY — 
Of Corporation, 292 
Of Indorsers, 366 
For Infringement of Patent, 438 
Of Irregular Indorser, 367 
Of Stockholders, 294 
LiBELLOUs Work, 442 (1) 


LIEN — 

Defined, 224 (note 3) 

Of Vendor, 224 (1) 

On Land, 407 

On Personal Property, 407 
Lire INSURANCE, 

Death in Violation of Law, 333 

Effect of Suicide on, 332 

Incontestable Clause, 334 

Insurable Interest, 331 

No Standard Policy in, 330 
LINEAL HEIRS, 377 (note 7) 
LIQUIDATED DAMAGES, 482 
LocaTio OPERIS — 

Defined, 259 

Discussed, 260-262 
LocaTio REI — 

Defined, 255 

Discussed, 256-258 


M 


MACHINE, 430 
MAKER OF Promissory NoTE— 
Liability of, 350 
MALFEASANCE, 17 
MASTER — 
Basis of Liability of, 464 
Defined, 463 
Duties of Servant, 466 
Duties to Servant, 463 
Responsibility — 
Of Servant to Fellow Servants, 
471 
Of Servant to Master, 471 
Of Third Persons to Master, 469 
To Servant for Injury, 470 
To Third Persons, 467 
MANDATE, 232 
MANUFACTURE, 430 
MaArrIiED WOMEN — 
Contractual Power of, 48 
MATERIALITY OF EVIDENCE, 511 
MEASURE OF DAMAGES — 
In Contract Actions — 
In Loans, 485 
In Sales, 484 
In Torts — 
In Conversion, 487 
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MEASURE OF DAMAGES —(con.) 
Injury to Personal and Real 
Property, 488 
In Personal Injury Cases, 486 
MENTAL WEAKNESS, 96 (note 10) 
MERGER — 
In Breach of Contract, 167 
MISFEASANCE, 17 
MISREPRESENTATION — 
Defined, 73 
Fraudulent, 73 
Differs from Innocent, 75 
Effect of, 85 
On Innocent Purchaser, 85 
Fraud in the Execution, 85 
Knowledge of Falsity, 79 
Proof of False Representation, 
76 
Remedy Against, 86 
Deceit, 86 
Innocent, 73 
Differs from Fraudulent, 75 
Effect of, 83 
Status of Bona Fide 
chaser, 83 
Elements of, 74 
Belief in Truth of Represen- 
tation, 79 
Believed and Relied Upon, 81 
Damage, 82 
False Representation, 76 
Inducing Cause, 81 
Intent, 80 
Material Fact, 77 
Not Obviously Untrue, 81 
Representation Made by De- 
fendant, 78 
MISTAKE — 
Bilateral or Mutual, 65 
As to Price — 
Invalidates Contract, 71 
As to Subject-Matter — 
Existence of, 69 
Identity of, 70 
Of Fact — 
Classified, 68 
Defined, 66 
Of Law — 
Defined, 66 
Rule, 67 


Pur- 


Money, 339 
MORTGAGEE, 406 
MorTGAGES — 
Defeasance Clause, 406 
Defined, 406 
Duties of Mortgagor, 406 
Mortcacor, 406 


N 


NECESSARIES — 
For Infants, 40 
For Insane Persons, 28 (note 2) 
Invalid Contracts for, 41 
Valid Contracts for, 41 
NECESSITY — 
Agency by, 197 | 
Created by Law, 197 
NEGOTIABILITY — 
Compared with Assignability, 340 
NEGOTIABLE BILL OF LADING, 218 
(note 2) 
NEGOTIABLE INSTRUMENTS — 
Act, 343 
Defenses of Holder, 349 
Defined, 340 
Discharge of, 368, 369 
Effect of Material Alterations, 370 
History of, 339 
Persons Primarily Liable on, 346 
(note 1) 
Requisites of, 342 
NEGOTIATION — 
Delivery, 345 
How Constituted, 344 
Indorsement, 346 
NoMINAL DAMAGES — 
Defined, 464 
When Granted, 465 
NONFEASANCE, 17 
NoTIcE — 
For Guarantor, 310 
For Surety, 310 
NoTIcE oF DISHONOR — 
By Whom and to Whom, 364 
Rules and Exceptions, 364 
Defined, 363 
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Notice by, 314 
Rights of, 310 
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Defined, 307 
Principal, 307 
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Defined, 57 
Implied in— , 
Contracts Created by Law, 59 
Rules for, 58 
OFFICERS OF CORPORATION, 289 
OPERATION OF CONTRACTS — 
Assignment — 
By Act of Parties, 155-157 
By Operation of Law, 158 
For Benefit of Third Persons, 154 
Novation, 155 
Rights and Liabilities of Parties, 
153 
OPINION RULE IN EVIDENCE, 510 
ORAL CONTRACT — 
Proof of, 145 
ORAL EVIDENCE, 145, 514 
Rule as to Written Instrument, 147 
OSTENSIBLE PARTNER, 285 
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Designs, 431 
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Fees for, 435 
Infringement of, 437 
Defense of Suit for, 439 
Liability for, 438 
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Essentials of, 284 
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Past CONSIDERATION, 116 
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Involuntary, 424 

Voluntary, 423 
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202 
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Undisclosed, 2or 
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Agency by, 194 
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PRIVITY OF CONTRACT, 153 
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Defined, 371 
Estates in Chattels Personal, 386- 
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Lands, 372 
Tenements, 372 
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Freehold Estates, 376, 377 
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389-405 
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In Bankruptcy, 415 
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REDDENDUM OF DEED, 398 
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Duties of, 422 


5x3 


INDEX 


(References are to Sections) 


REGISTRATION — 
Of Copyrights, 448 
Of Trade-Marks, 462 
Rules for, 462 
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For Conditions and Warranties, 
220 
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Duties of, 222 
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Law of Master and, 463 
Responsibility — 
Of Master for Injury to Serv- 
ant, 470 
Of Third Persons to Servants, 
469 
To Master and to Fellow Sery- 
ant, 471 
To Third Persons, 468 
SOURCES OF EVIDENCE, 492 
SPECIAL AGENT, 191 
SPECIAL INDORSEMENT, 347 
SPECIFIC PERFORMANCE, 160 
STARE DECISIS, 6 
STATE, 5 (note) 
STATUTE OF FRAUDS, 135 
Fourth Section, 136 
Contracts within, 137 
Quoted, 136 
Seventeenth Section, 138 
Choice Given to Parties, 142 
Contract for Work or Labor, 141 
Goods, Wares, and Merchan- 
dise — 
Defined, 139 
Statutes as to Amount, 140 
Quoted, 138 


INDEX 


513 


(References are to Sections) 


STATUTE OF FRAUDS —(con.) 
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Discharge of Contract by, 170 
STOCKHOLDERS OF CORPORATION, 289 
Infants, 289 
Liability, 294 
Rights, 293 
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Explained, 310 
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Effect on Life Insurance, 332 
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Compared with Guarantor, 307 
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Contracts of, 308 
Defined, 307 
Duties of, 310 
Entitled to Notice, 310 
Relation to Co-Surety, 312 
Relation to Principal Obligor, 311 
Release from Liability, 313 
Rights of, 310 
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Statute of Frauds, 309 
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By Operation of Law, 393 
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403 
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Rules, 217 
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Definition, 13 
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Tort Actions for — 
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Assault and Battery, 15 (note 3) 
Conversion, 15 (note 3) 
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Test for, 89 
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